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BEFORE THE
I LLI NO S COMVERCE COMM SSI ON

IN THE MATTER OF

II'linois Bell Telephone Conpany,

AT&T Conmuni cations of IIllinois,
Inc., TCG IlIlinois, TCG Chicago, TCG
St. Louis, CoreCommIllinois, Inc.,

Worl dCom Inc., MLeodUSA
Tel ecommuni cati ons Services, Inc.,
XO Illinois, Inc., Northpoint
Communi cations, Inc., Rhythns

Net connecti on and Rhythms Links,
Inc., Sprint Communications, L.P.,
Focal Communi cati ons Corporation of
Il'linois, and Gabriel Communications
of Illinois, Inc.
No. 01-0120
Petition for resolution of disputed
i ssues pursuant to Condition (30) of
SBC/ Aneritech Merger Order.

N e N N N N N N N N N N N N N N N N N N

Chicago, Illinois
February 17, 2006

Met, pursuant to notice at 10:00 a.m
BEFORE:
Ms. Cl audi a Sainsot, Adm nistrative Law Judge.
APPEARANCES:
MR. OWEN E. MacBRI DE and

MS. ELI ZABETH BLACKWOOD
6600 Sears Tower

Chicago, Illinois 60606
for McLeodUSA Tel ecommuni cati ons
Services, Inc.;

56



10

11

12

13

14

15

16

17

18

19

20

21

22

APPEARANCES: ( CONT.)

MR. THOMAS ROW.AND
200 West Superior Street

Suite 400

Chi cago, Illinois 60610
for Cinco Conmmunications, Inc., and
Forte Communi cations, |nc.;

MS. DEBORAH KUHN
205 North M chigan Avenue
Suite 1100
Chicago, Illinois 60601
for MClmetro Access Transm ssion
Services, LLC, d/b/a Verizon Access
Transm ssion Services;

MS. NANCY HERTEL
225 West Randol ph

Suite 25-D

Chicago, Illinois 60606
for Illinois Bell Tel ephone Conpany al/k/a
AT&T Il linois;

MR. DEMETRI OS METROPOULQOS
71 South Wacker Drive

Chicago, Illinois 60606
for Illinois Bell Tel ephone Conpany al/k/a
AT&T Il linois.

SULLI VAN REPORTI NG COMPANY, by

FRANCI SCO E. CASTANEDA, CSR,
Li cense No. 084-004235
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SBC Cross
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ADM NI STRATI VE LAW JUDGE SAIl NSOT: By the

authority vested in nme by the Illinois Conmmerce

Comm ssion, | now call Docket No. 01-0120. This is
the petition of Illinois Bell Tel ephone Conpany, et
al., for resolution of disputed issues pursuant to

Condition (30) of the SBC/ Ameritech Merger Order.
WIl the parties identify thenmselves for
the record, please.

MR. MacBRI DE: Appearing on behalf of MLeodUSA
Tel ecommuni cati ons Services, Inc., Owen MacBride and
El i zabet h Bl ackwood, 6600 Sears Tower, Chicago,
[1l1inois 60606.

MR. ROWLAND: Appearing on behalf of Cinco
Communi cations, Inc., and Forte Communi cations, Inc.,
Thomas Rowl and of Row and & Moore, 200 West Superi or
Street, Suite 400, Chicago, Illinois 60610.

MS. KUHN: Appearing on behalf of MClImetro
Access Transm ssion Services, LLC, doing business as
Verizon Access Transm ssion Services, Deborah Kuhn
and the address is Verizon, 205 North M chigan
Avenue, Suite 1100, Chicago, Illinois 60657 -- oh,
sorry, 60601.
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MS. HERTEL: Appearing on behalf Illinois Bel

Tel ephone Conmpany, also now known as AT&T Il linois,
Nancy Hertel, H-e-r-t-e-1, 225 West Randol ph, Suite
25-D, Chicago, Illinois 60606.

MR. METROPOULOS: Also appearing on behal f of
I[Ilinois Bell, Jim Metropoul os, Mayer, Brown, Rowe &
Maw, LLP, 71 South Wacker Drive, Chicago, Illinois
60606.

MS. NAUGHTON: Appearing on behalf of staff,
Nora Naughton and Stephanie Gl over, 160 North LaSalle
Street, Suite C-800, Chicago, Illinois 60601.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Are there
any further appearances?

Okay. Let the record reflect that there
are no further appearances.

Pursuant to discussions held off the
record, we have agreed that Dr. Ankum wi |l be the
first wtness.

MR. MacBRIDE: That's fine.
(W tness sworn.)
ADM NI STRATI VE LAW JUDGE SAI NSOT: You can

proceed.
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MR. MacBRI DE: Thank you.
AUGUST ANKUM, Ph. D.
havi ng been called as a witness herein, after having

been first duly sworn, was exam ned and testified as

foll ows:
DI RECT EXAM NATI ON
BY
MR. MacBRI DE:
Q Pl ease state your name and busi ness address

for the record.

A My name is August H. Ankum My address is
1027 Arch, Suite 304, Phil adel phia, Pennsylvania
19107.

Q And, Dr. Ankum, with what firm are you
affiliated with?

A QSI Consul ting.

Q And have you prepared certain testinmny you
wish to offer in this proceeding on behalf of
McLeodUSA Tel ecommuni cati ons, Inc.?

A Yes, | do.

Q Do you have before you a copy of the
document that's been marked for identification as
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McLeodUSA Exhibit 3.0, which is captioned Rebuttal
Testi mony of August H. Ankum Ph.D.?
A Yes.
Q Il s Exhibit -- MLeodUSA Exhibit 3.0 the
testinony you prepared for this proceeding?
A Yes.
Q Do you have any corrections or changes to

t hat exhibit?

A | have one correction. On Page 8, Line
173, the first words on Line 173 is 205. 1t should
be 204.

Q 20047

A 2004, excuse ne.

Q Wth that correction, if | were to ask you

t he question shown on McLeodUSA 3.0 at this hearing
t oday, would you give the same answers that is on
t hat exhibit?

A Yes, | woul d.

Q And do you also have an additional exhibit
identified as McLeodUSA 3.1?

A Yes, | do.

Q And is that your resune?
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A Yes, it is.
MR. MacBRIDE: Judge, |I'd like leave to file a
corrected copy of M. Ankum s testimny on
e-docket.
ADM NI STRATI VE LAW JUDGE SAI NSOT: Do you have
a corrected copy?
MR. MacBRI DE: No. We just found out about this
correction.
ADM NI STRATI VE LAW JUDGE SAIl NSOT: You can --

if you make the correction, assumng it's admtted

into evidence, | can just -- | will file it on
e-docket.
MR. MacBRI DE: Can | -- after the witness is done,

I can just do that on my own copy.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Sur e. And
ink is fine.

MR. MacBRI DE: Thank you.
Wth that, we offer Dr. Ankum s

Exhi bits, MLeodUSA Exhibit 3.0 and 3.1 in evidence,
and is available for cross-exam nati on.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Any
objection to the adm ssion of these documents?
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MR. NMETROPOULOS: No, your Honor.

MR. NAUGHTON: None.

ADM NI STRATI VE LAW JUDGE SAI NSOT: | apol ogi ze
for not saying this sooner but | -- and this is a
very m nor thing. The record m ght be clearer if you
use letters instead of numbers because MclLeod
probably had a preexisting 3.0. Or, no --

MR. MacBRIDE: No. We nunbered --

ADM NI STRATI VE LAW JUDGE SAIl NSOT: You kept on
goi ng.

MR. MacBRIDE: In the prior hearings, we numbered
t hem consecutively.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Ri ght . So
you' re okay. I think Staff Sam McClerren is 1.0 or
somet hi ng.

MS. GLOVER: And 2. 0.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Why don't
you just call him Exhibits A and B or sonmething.

MS. GLOVER: That's fine.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Just in case
somebody is |looking in the record that they don't
have two Exhibits 1.0.
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MS. NAUGHTON: We can do that.
ADM NI STRATI VE LAW JUDGE SAI NSOT: And | apol ogi ze
for not stating that earlier.
Okay. That being the case,
M. MacBRIDE, your notion is granted and McLeodUSA
Exhibit 3.0 and Exhibit 3.1 are admtted into
evi dence.
(Wher eupon, MLeodUSA
Exhi bit Nos. 3.0 and 3.1
were admtted into evidence.)
ADM NI STRATI VE LAW JUDGE SAI NSOT: And you'l

be giving me copies after a break?

MR. MacBRI DE: Yes, as soon as | can find a cl ean

copy sone place.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay. Any
Cross-exam nation?

MR. METROPOULOS: Yes, your Honor. May |
proceed?

ADM NI STRATI VE LAW JUDGE SAI NSOT: Sur e.

MR. METROPOULOS: Thank you
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CROSS- EXAM NATI ON

BY

MR. METROPOULCQCS:

Q Good norning, Doctor. How are you today?

A |'m fine. Thank you.

Q Permit me to introduce nmyself. M name is
Jim Metropoul os. I'"m an attorney representing
SBC-IIlinois, which is now known as AT&T Il linois.

I"d like to begin by getting an overvi ew of your
rebuttal testinmny. So, please turn to Page 2,
Li ne 36.

A ' m there.

Q The purpose of your testinony, briefly
speaking, was to respond to AT&T's direct testinony
of Mr. Ehr; is that correct?

A Yes.

Q And as you understood it, M. Ehr addressed
the period October 8th, 2002, to December 30th, 2002;
correct?

A Wel |, he addresses nmore than just that
period, yes.

Q But you understand the period from
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Oct ober 8th through Decenber 30th to be the period
that is nost specifically at issue in this
proceedi ng?

I n other words, whether it would be --
the so-called remedy plan would be extended for that
period, that's the issue?

A | believe that's the issue in the
proceeding. |'mnot sure that's necessarily the
issue that is narrowly addressed in M. Ehr's
testi nony. I think his testimny goes beyond that.
It creates a general framework for addressing that
guesti on.

Q But you understand the issue -- the primary
issue in this proceeding is focused on that period,
Oct ober through Decenber of 2002; correct?

A | believe that's correct, but | haven't
really reviewed the whole procedural history of the
proceedi ng.

Q That woul d be sufficient.

Pl ease turn to Page 3 and 1'd like to
direct your attention to Line 57 of your rebuttal.

Again, briefly speaking, your testinony
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descri bes an analysis you did in the M chigan
proceedi ng and you are here to report the public
portion of your conclusions in that M chigan
testinony; correct?

A Well, I'"mhere to do nore than that, but
you're correct that my testinmony in part addresses
the analysis that | did in Mchigan and | report on
the public portion of that testimony in nmy testinmony;
but | address other points in M. Ehr's testinony.

Q Certainly, though, reporting your M chigan
testi nony was one purpose of your rebuttal; correct?

A Well, the purpose of ny rebuttal testinmony
is to respond to issues made in M. Ehr's testinmony.

Q Under st andi ng that, and also that -- I'm
just verifying that one of the mechani sms by which
you acconplished that purpose was to report the
concl usi ons you reached in M chigan; correct?

A Yes.

Q And it's true that your analysis in
M chigan was Ilimted to M chigan performance results;

correct?
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A Yes.

Q Conversely, you did not analyze in M chigan
any performance data related to Illinois; correct?

A Not for purposes of the analysis that |'m
reporting on in this rebuttal testimony, that's
correct.

Q And for purposes of this docket, you did
not conduct any additional statistical analysis or
anal ysis of performance data or results for Illinois;
is that correct?

A That's correct.

Q Pl ease turn to Page 10, Line 206.

A Yes.

Q Your M chigan analysis was Iimted, as |
understand it, to performance results for the period

Sept enber 2003 through September 2005; is that

correct?
A That's correct.
Q Recogni zi ng that our current proceeding

focuses on the period October 2002 through Decenber
2002, you did not | ook at any performance results for
t hat 2002 period; correct?

70



10

11

12

13

14

15

16

17

18

19

20

21

22

A | did not.

Q Okay. And for purposes of this docket, you
are not presenting any statistical analysis of 2002
performance results; correct?

A That's correct.

Q Now, |I'd like to discuss a little bit more
detail about the analysis you did in M chigan

You're famliar, generally, aren't you,
Dr. Ankum with the procedure for the former Bell
conpanies to enter the | ong-distance market under
what is called Section 2717

A Yes.

Q And you are aware, aren't you, that in
Il'linois in late 2002, AT&T was planning to apply to
the FCC for Section 271 approval; is that correct?

A That's my understandi ng.

Q And you were aware that in |late 2002, the
II'linois Comm ssion here was conducting an
investigation into AT&T's conpliance with Section
271; correct?

A SBC' s but, yes.

Q Ri ght? Correct?
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If | refer to AT&T, | amreferring to
the company you know as SBC. But if there's any --

if you have any confusion as to which company |I'm
referring to, please let me know and I'Il try to
clear it up.

You recall, don't you, that M. Ehr
testified in his direct that this 271 application and
investigation provided AT&T, or SBC, an incentive to
provi de good quality whol esale service; correct?

A That's his testinony to which I respond.
Q Okay. Now in analyzing Mchigan data from
2003 through 2005, you are aware, aren't you, that

AT&T had al ready received 271 approval for M chigan

by that time; correct?

A Well, you asked me, in analyzing those
data, did | recognize that. For purposes of this
proceedi ng, yes, | was aware of that, but that's not
the question for which I'mreporting the results.

Q Under standing that, I'mjust making it
clear that you are aware that at the time -- the data
that you -- that you reviewed in M chigan there was

no 271 application or investigation pending at that
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time; correct?

A It's post-271, that's correct.

Q So by definition, your analysis did not
include any data from the period when SBC s Section
271 application was pending; correct?

A Yes, that's correct.

Q In fact, isn't it true that your M chigan
analysis intentionally excluded data fromthe period
bef ore M chigan received 271 approval ?

A Yes.

Q l'd like to mark as Cross Exhibit 101, a
mul ti-page document titled Direct Testinmony of August
Ankum  Ph. D.

MR. METROPOULOS: May | approach, your Honor?

ADM NI STRATI VE LAW JUDGE SAI NSOT: Sur e.

MR. METROPOULOS: Thank you

MR. ROWLAND: Jim do you have another copy?

MR. METROPOULOS: | don't have any other extra
copi es.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Take a
two-m nute break and we could use the Xerox machi ne.

MR. METROPOULOS: All right. That will be fine.
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ADM NI STRATI VE LAW JUDGE SAIl NSOT: Any ot her
copi es that we need?

(Wher eupon, a brief
recess was taken.)

ADM NI STRATI VE LAW JUDGE SAI NSOT: You can
proceed.

BY MR. METROPOULOS:

Q Dr. Ankum have you had a chance to review
what has been marked as SBC Cross Exhibit 101?

A Yes.

Q And do you recognize this as the public
version of your direct testinmony in M chigan?

A Yes.

Q And just like you did with your Illinois
testimony a few m nutes ago, you affirmed in a
hearing roomin M chigan that this document Cross
Exhi bit 101 was your testinmny for M chigan; correct?

A Well, | did recognize that this was ny
testinony.

Q Right. And in Mchigan, you affirmed in
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under oath that it was your direct testimony in that
proceedi ng; correct?

A Yes.

Q And you were under oath then just |ike you
are today; correct?

A Yes.

Q |"d like you to direct your attention to
Page 19, Lines 1 through 2 of Cross Exhibit 101.

A Yes.

Q You said at the time, didn't you, that,
Because the 271 approval process included significant
structural changes to SBC systems, pooling the pre-
and post-271 approval data into one data set would be
i mproper. Isn't that what you said?

A Yes.

Q And that is why you've excluded the data
prior to this date to -- as you say, purify the
anal ysis; correct?

A Yeah. There was a footnote there, footnote
21, which is part of that sentence that states:
Again, the primary goal of my data analysis was to
exam ne SBC s recent performance and determ ne the
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extent to which the K-table in SBC s performance plan
affects SBC s performance.

Q And in light of the primary goal you
reference in the footnote, you excluded the data
prior to 271 approval, as you say, purify the
anal ysis; correct?

A Yes.

Q And you go on to say that, Prior to
Sept ember 2003, SBC-M chigan had two distinctive
incentives for maintaining or inproving its whol esal e
service quality, one being the remedy mechani sm and
t he goal; the second being the goal of obtaining 271
approval itself. Do you see where you said that?

A Yes. Line 6 and 7.

Q Can you show me where you reported any of
those lines of analysis fromyour M chigan testinony
here in Illinois?

A Oh, in many lines in my M chigan testinony
that | reported. Well, first of all, | only report
the public portion of ny testinmony. But the M chigan
testinmony is 28 pages.

My Illinois testimony is 15 pages; and,
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of course, my Illinois testinony has a different
focus. First of all, it's a rebuttal testinony; so
it's tied into M. Ehr's testinony in this
proceedi ng.

The focus of the M chigan testinony was
on the analysis of the K-table, which is a distinctly

di fferent focus. So there's |arge portions of ny

M chi gan testimony that were not included in nmy -- or
referenced in my Illinois testinmony.
Q In Iight of the answer you just gave ne, |

take it the answer to ny question is that you did not
report anywhere in your Illinois testinmony this anal-
-- the analysis we just read from your M chigan

testi mony about the inpact of 271 approval and why it

was excluded from your analysis;

correct?
A Well, I'"mnot sure that it is correct. I
have to reread my testinony. | don't believe that

any portions of my M chigan testimony have been
included verbatimin nmy Illinois testimny. | have
paraphrased much of it.

I"m not entirely sure that this
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particular point is not captured in the paraphrases
somewhere else in the Illinois testinmony. | woul d
have to review that.

Q And as you sit here today, though, you
cannot identify a single line in your Illinois
testi nony where you paraphrased, quoted, cited or
ot herwi se descri bed the three sentences we just read
about the impact of 271 approval on your analysis of

M chi gan performance results; correct?

A If you give me some tinme to review ny
testimony.

Q Pl ease.

A | believe that on Page 10 of 15 in ny

Il'linois testinony | state precise dates that are
covered in my M chigan anal ysis. But those dates are
Sept enmber 2003 through August 2005.

Q At the pages you just referenced, did you
report the fact that you had excluded data from --

recogni zing that you reported the dates of data that
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you analyzed, did you report that you've excluded
data prior to 271 approval or why you did so?

A Well, | didn't give an explanati on. | just
stated the range of dates that were covered.

Q G ven that answer, | take it that you did
not explain the data you had covered excluded the
period prior to 271 approval; is that correct?

A That's correct. There's only one sentence
here in the entire extensive discussion of the
underlying data series and what motivated the
anal ysis that was found in the M chigan testinony, |
did not burden the record with the --

Q You did not include that, that's correct.

Now, |I'd like to talk to you about the
details of your M chigan analysis. As | understood
it, you did two conpari sons of performance results.
Pl ease turn to Page 9, Lines 187 through 191 of your
rebuttal testimony.

A Yes.

Q As | understand it, first, you conpared
mont hs with the remedy plan in M chigan including
what is known as a K-table and months -- against the
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mont hs where the plan did not include the K-table;

correct?
A That's correct.
Q You would agree with me, wouldn't you

Dr. Ankum, that there are other things that can
effect performance rather than just the specific
rules of the remedy plan that happens to be in
effect; correct?

A Are you asking about the variations in
performance or the |evel of performance?

Q The | evel of performance. For exanpl e, one
thing that m ght effect the | evel of performance
m ght be the weather at the time; correct?

A Yes.

Q And one of the things that m ght effect
performance m ght be the season, say, wi nter versus
summer; correct?

A Depends on which performance neasures
you're tal king about. Some woul d be affected and
ot hers would not be affected, things Iike
flow-through are unaffected by weat her or by

seasonality.
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Q Certainly some things could be affected by
weat her or seasonality; correct?

A Some t hings could be.

Q You did not | ook at the effects of weat her

or season or any other factor during that period;

correct?
A That's correct.
Q In fact, you would agree, wouldn't you,

that an observed correlation between two vari abl es
| i ke the existence of a K-table on the one hand and
the |l evel of performance on the other does not
necessarily apply that one variable causes the other?

A No, but you can do a statistic test for
t hat .

Q In fact -- 1'd like you to turn to SBC
Cross Exhibit 1, Page 26, please.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: You mean

101; right?
MR. METROPOULOS: Did I say 1? | apol ogi ze,
your Honor. It is 101. Thank you.

ADM NI STRATI VE LAW JUDGE SAI NSOT: You're

wel come.
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THE W TNESS: That's the M chigan testimony?

BY MR. METROPOULOS:

Q Yes.

A And whi ch page do you want me to | ook at?
Q Page 26.

A Yes, |I'mthere.

Q And I'd like you to | ook at footnote 28
Are you with ne?

A If you give me a second.

Yes.

Q Okay. And in the text | understand that
you were referring to, among others things, the
limtations of regression nmodels. Do you see the
text that immediately precedes footnote 287

A Yes.

Q And the regression model is the nodel you
used in M chigan; correct?

A Yes.

Q And in the footnote, you explain that anong
the limtations of a regression nmodel is the fact
t hat observed correlation between two vari abl es does
not necessarily inmply that one variable causes the

82



10

11

12

13

14

15

16

17

18

19

20

21

22

ot her. Is that correct?

A That's correct.

Q Can you show nme where that sentence or that
t hought appears in your Illinois testimny?

A It does not.

Q Okay. Pl ease turn --

It is done by reference. | explicitly
reference my testinony in M chigan, which obviously
is available to SBC.

Q But you did not attach a copy; correct?

A | did not attach a copy, but | made an
explicit reference to the M chigan testinony.

Q |'d like you to turn back to your rebutta
testi mony, Page 12, Lines 243 through 244.

A Yes.

Q Your conclusion was that there was a
statically significant -- or you report the
conclusion that there was a statistically significant
difference in performance with and wi thout the
so-called K-table; correct?

A Yes.

Q Your testimony here in Illinois does not
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say what the actual numeric difference was; does it?

A That's correct.

Q So your testinmony for Illinois does not say
what the | evel of performance was without the
K-table; correct?

A That's correct. There's a |l arge amunt of
proprietary information underlying the analysis that
| did not include in the Illinois testinony.

Q You recogni ze that in Illinois you have the
ability to file proprietary versions of testinony; is
that correct?

A "' m not sure | can take proprietary
information from M chigan and put it in an Illinois
proceedi ng.

Q Regar dl ess of what the reasons were, your
test- -- or for those reasons, your testinony for
Il1'l'inois does not state what the |level of performance
was without the K-table; correct?

A That's correct.

Q And it does not state what the |evel of
performance was with the K-table; correct?

A That's correct.
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Q Did you have counsel request that the --

you be able -- be allowed to disclose the information
from M chigan -- that information from M chigan in
[11inois?

A We had a discussion about what information

I could disclose, and | reviewed the proprietary
agreement that | signed in Mchigan, and |I concl uded
that there was only a limted anount of information
that | could use.

And the guiding principle that | at
| east as a witness used is that | feel free to use
any portion of my public version of the M chigan
testinmony in a proceeding elsewhere, in this case

Il'linois, the portions that are proprietary, decl ared

proprietary in Mchigan, |, for myself, used the rule
that | cannot use those in other proceedings --

Q Okay.

A -- in other states.

Q Actually, my question was a little sinpler
than that. | wasn't interested so much in your
t hought process as to whether, objectively, did you
ask -- have anyone ask SBC whether it be okay under
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the proprietary agreement to disclose the data. |
take your answer to that is no?

A That's right. | did not ask that.

Q So for all we know from your Illinois
testimony, the difference you're talking about
bet ween performance with and without the K-table
m ght be the difference of -- m ght be |less than a
percent age point; correct?

A | cannot speak to the underlying

proprietary.

Q Okay. But |I'm not asking you to disclose
any of the proprietary data. All I'm saying is that,
fromall we know fromIllinois, the difference could

be as | ow as a percentage point or even |ess;
correct?

A It can be, theoretically, wi thout | ooking
at any data or knowi ng any context, the bystander
that | take off the street, if there's a number and
t hat number can range.

THE COURT REPORTER: |I'm sorry, could you
pl ease speak up

THE W TNESS: If the number is presented, it
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can range anywhere between zero percent and 100
percent . | can't really start divul ging.

BY MR. METROPOULOS:

Q And all --
A | can't even suggest to you what that range
i s. | feel unconfortable now. It's data that is

presented by your company, so | presunme that you have

a means of bringing it into the public domain if you

want to.

Q Al'l 1'"m asking you at this point is whether
you -- whether you disclosed where in that range from
zero to 100 the difference fell, and |I take it the

answer to that is no; correct?

A | can't divul ge that.

Q However, you did testify in M chigan,
didn't you, that difference in performance, whatever
the number was, was, as you put it, was relatively
nmodest; isn't that correct?

A Yes.

Q And given that relatively nmodest
difference, in Mchigan, you did not go so far as to
concl ude
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t hat AT&T intentionally responded to weakened
incentives with inferior performance; isn't that
correct?

If it's helpful, you can turn to
Page 26, Lines 11 through 12 of Cross Exhibit 101.

A Yes.

Q And do you see -- specifically, as long as
we're on that page, on Cross Exhibit 101, Page 26,
Line 11, it says you would not go so far as to
conclude that SBC-M chigan intentionally responded to

weakened incentives with inferior performance;

correct?

A Yes.

Q Can you show nme where that disclaimer
appears in your Illinois testinony?

A It does not.

Q Now - -

A For the sanme reasons that | explained

earlier about different focus in the M chigan
testi mony being nore conprehensive, me having
paraphrased only certain smaller excerpts of,
et cetera, et cetera.
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Q For whatever reason, though, it does not
appear in your Illlinois testimny?

A That's right.

Q Now, as we were talking earlier, you -- in
M chi gan, you did disclose the percentage of measures
made or satisfied with and wi thout the K-table,

correct, understanding that you don't want to reveal

t hose percentages in Illinois; correct?

A Yes.

Q And you understood -- and as | understand
it, you are -- you did not want to disclose the data
in Illinois because the data you used were

confidential to SBC, and as you pointed, SBC coul d,
if it wanted to, place that data into the record;
correct?

A | ' m not expressing a | egal opinion.

think those were nmy thoughts in that.

Q Okay. Now, you understand that we are al so
subject to a proprietary agreenment in Illinois?

A Really, I'"mnot testifying as a | awyer
here. | don't really know exactly what you're bound

by and what you're not bound by.
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Q Okay. Do you understand that there is a
proprietary agreement in this proceeding or no?
A In the Illinois proceeding or M chigan

proceedi ng?

Q This -- Illinois proceeding.
A Yes.
Q Okay. l'"d like to mark as Cross

Exhi bit 102, a two-page docunent.

MR. METROPOULOS: May | approach, your Honor?

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Sur e.

MR. METROPOULOS: And, your Honor, just to make
clear for the record, this data -- this exhibit was
mar ked as confidential in Mchigan and it has been
tendered as confidential and subject to the
proprietary agreement here in Illinois.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.

BY MR. METROPOULOS:

Q Dr. Ankum have you had the chance to
review what's been marked SBC Cross Exhibit 1027

A Yes.

MR. MacBRI DE: [''m sorry. Bef ore you go on, |et
me just state for the record that, to this point in

90



10

11

12

13

14

15

16

17

18

19

20

21

22

this proceeding, just so this is clear, Dr. Ankum has
not signed the protective agreement in this case
because he has not been shown any confidenti al
information in this proceeding.

So I'"m just advising. Obviously,
presumably, he has seen what you've handed him
previously, but I'"mjust advising he has not signed
the Illinois Protective Agreenment.

BY MR. METROPOULOS:

Q Would it be acceptable to you, Dr. Ankum

to sign the protective agreement for Illinois?

A Yes.

Q And to maintain the sanme confidentiality
you had for M chigan here in Illinois?

A Yes.

Q And have you had the chance to revi ew what
has been marked as SBC Exhibit 1027

A Yes, | have.

Q Do you recogni ze the first page as the
cover of the confidential version of your direct
testimony for M chigan?

A Yes.
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Q Pl ease turn to the second page. And the
guestion |I'm about to ask you will not require you to
reveal the actual numbers that appear on the page.

But am | correct that this second page
is a page from your M chigan testinony?

A Yes, | believe so.

Q And, again, without disclosing the actua
numbers that appear on the page, am |l also correct
that the table in the center of that Page 2 shows the
percentage of nonconpliant performance measures with
and without the K-table?

A Yes.

Q Okay. And now I'd like you to go back to
Page 12, Line 244 of your rebuttal testimony in
I1linois.

A Yes.

Q Your testimony is that the difference we
just |l ooked at with and without the K-table was
statistically significant; correct?

A Yes.

Q You did not perform any analysis to see
whet her the difference was conpetitively significant;
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did you?

A | did not do a quantitative analysis. I
did a qualitative analysis.

Q Okay. In other words then, you did not go
out to see whether the difference we just described
affected any consumer's decision; correct?

A Not as a quantitative analysis but as a
gualitative anal ysis.

Q And as a qualitative analysis, you did not
go out to see whether the difference affected any
conpetitor's revenues; correct?

A Well, as a qualitative analysis | did but
not as a quantitative analysis; that's correct.

Q So you don't have a numeric estimate of any

i mpact on revenues; correct?

A Well, | do.
Q Il n your M chigan testi mony?
A | didn't state it in my M chigan testimony.

Q Okay. You did not go out to see whet her
the difference in performance affected any
conpetitor's costs, any numerical analysis; correct?

A | did not performa numeric analysis and --
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Q You did not perform any numeric analysis of
whet her the difference in performance affected any
conpetitor's market share; correct?

A | did not do a nunmeric analysis but | did
do a qualitative analysis.

Q You did not do any analysis of what
measures were made and what measures were m ssed,
correct, you just |ooked at the overall percentages
made or m ssed?

A As reported in the testinmny, yes.

Q You did not | ook into whether AT&T m ssed
the applicable standard only by a little or by how
much, correct, you just | ooked at the percentage that
were made or m ssed; correct?

A Well, econonmetric analysis is performed
fromthe underlying performance measures and i s not
expressed as percentage, but |I'mreporting here on
this Page 21 are the percentages. But econometric
anal ysis did capture each individual performance
measur e.

Q I n your econometric analysis as you
described it, did you consider only whether a

94



10

11

12

13

14

15

16

17

18

19

20

21

22

particul ar measure was made or m ssed, or did you
consi der the degree by which it was made or m ssed?
A He econonetric analysis captures that, the

| atter part.

Well, it captures both.
Q Okay. I"d like you to turn to Page 8, Line
173 of your rebuttal testinmony in Illinois.
A Yes.
Q The second conpari son you did was to | ook

at the performance | evel on measures that were
subject to remedi es as opposed to measures that were
not subject to remedies; correct?

A Yes.

Q Generically, have you heard the term
di agnostic performance measure?

A Not specifically the phrase. | nmean,

i ndi vidually, |I've heard the word but not the
di agnostic performance nmeasured phrase.

Q Okay. You understand generally, though
that there are some measures in the scheme of things
t hat are not subject to remedies but are simply being
reported for informational purposes; correct?
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A That's my testimony.

Q And you recognize, don't you, that whether
a measure is or is not subject to remedies is
somet hing that is worked out by agreenment between SBC
and CLECs; correct?

A That's my understanding --

Q And one --

A -- and condition.

Q And one reason why a measure m ght not be
subject to remedies is that everybody agrees that it
doesn't necessarily reflect on SBC s behavior or
performance; would that be correct?

A That coul d be.

Q Anot her reason why a measure m ght not be
subject to renmedies is that it's a new nmeasure that
the parties are just | ooking at to figure out whether
it's meani ngful; correct?

A Yes.

Q In | ooking at results of these non-remedy
measures in M chigan in 2003 through 2005, you did
not undertake any analysis, did you, of why those
measures were not subject to remedies; correct?
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A That's correct.

Q You just | ooked at the performance | evel on
you measures that were not subject to remedies;
correct?

A Well, M. Ehr presented the data as if they

were all subject
t he Comm ssion that

only half the measures were subject

in the K-table.

Q Regar dl ess of what
M chigan, in Illinois you're saying that
conparing the performance on measures subject
remedi es versus not

attempt to go through and figure out

particul ar

correct?

that's,

subj ect

measure was not

A That's correct.

Q You j ust

A And how it

not .

Q Okay.

175 of your

rebuttal.

| ooked at

i mpacted by what

Turning to Page 8,

Your

in fact, not

to remedi es,

to remedies, and | pointed out to

true; that

the

the i ssues were

to the remedi es

in

| evel

to

i n

you di d not

why any

subject to remedies;

concl usi on,

as

t he performance |evel ?

remedi es were

Line 174 through
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understand it, was that there was a difference in
performance between the remedi ed measures at
non-remedi ed measures; correct?

A That's correct.

Q And, as before, due to concerns about the
proprietary nature of the data, your testinony here
in IIlinois does not say what the actual numeric
di fference was; correct?

A That's correct.

Q And your testimony for Illinois does not
say what the |l evel of performance was for
non-remedi ed measures; correct?

A That's correct.

Q And your testimony for Illinois also does
not say what the |evel of performance was for
measures that were subject to remedies; correct?

A That's correct.

Q Now in M chigan, you did disclose the
percent age of nmeasures made for remedi ed and
non-remedi ed measures; correct?

A Yes.

Q And under standi ng again that the data you
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used were confidential to SBC and accepting that you
will sign the proprietary agreement in Illinois, |
would like to show you as -- | would like to mark as
Cross Exhibit 103, a two-page docunent.

MR. METROPOULOS: May |, your Honor?

ADM NI STRATI VE LAW JUDGE SAI NSOT: You may
approach.

MR. METROPOULOS: Your Honor, for the record,
as with Cross Exhibit 102, AT&T Cross Exhibit 103 is
a confidential document.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.

BY MR. METROPOULOS:

Q Dr. Ankum have you had the chance to
review what's been marked as AT&T Cross Exhibit 103?

A Yes.

Q As with the previous docunent, the
guestions |I'm about to ask you are not intended to
have you di sclose on the public record any of the
confidential information that appears thereon.

If I ask a question that you feel
requires you to divulged that information, please |et
me know and I'Il try to reword it. s that
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acceptabl e?

A Yes.

Q Do you recognize the first page of Cross
Exhi bit 103 as the cover of the confidential version
of your rebuttal testimony from M chi gan?

A Yes.

Q Pl ease turn to the second page. W thout
revealing the actual numbers, am | correct that this
is a page excerpted from your M chigan rebuttal;
correct?

A Yes.

Q And, again, without disclosing the actua
numbers that appear on this page, am | correct that
the table show -- on Page 2 shows the percentage of
nonconpl i ant performance measures subject for
conpliant performance measures for nmeasures that are
subject to remedy paynments and those not subject to
remedy paynents; is that correct?

A Yes. In addition to that, it also shows
the data reported by M. Ehr.

MR. METROPOULOS: I have no further questions,

your Honor.
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ADM NI STRATI VE LAW JUDGE SAI NSOT: Anyone el se
with cross?
Anot her none from staff?
MS. NAUGHTON: None from staff.
ADM NI STRATI VE LAW JUDGE SAI NSOT: | have a
coupl e of questions of Dr. Ankum
EXAM NATI ON
BY
ADM NI STRATI VE LAW JUDGE SAI NSOT
Q | think these questions relate to my own
curiosity rather than relevance. So | apologize to
begin with.
|"m just curious what this case was
about in M chigan.
A The focus there was somewhat different but
t he underlying subject matter is very closely
rel at ed. The underlying subject matter being the
presence of a remedy pl an.
Now, in Illinois, there is -- initially,
the way | understand the chronol ogy of the
proceedings to be, the initial remedy plan included

somet hing called a K-table. And the K-table is
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easily -- nost easily described as a statistical
device that allows SBC a nunber of free passes, so to
speak, on performance measures where they failed to
perform on par that normally would translate into
penalties. The introduction of a K-table would give
them a nunmber of free passes on that.

Now t hat sanme K-table issue played in
M chigan as well. And initially the K-table was
included in the remedy plan. Well, subsequently --
subsequent to actually the 271 approval in M chigan
had been removed by the Comm ssi on.

My understanding is that the base on
whi ch the Comm ssion removed the K-table fromthe
remedy plan was appeal ed by SBC, and I think it was
remanded by the Court to the Conmm ssion and the
proceeding that we just -- well, that has not been
concluded, which | testified in the M chigan case
11830, dealt with this question of should that
K-tabl e which gives SBC a nunber of free passes on
performance measures where it fails, should that
K-table be included or not. So in a nutshell that
was the focus.
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Now, as part of that, of analyzing that
guestion, should the K-table be renoved or not, one
of the issues that we put before the Comm ssion is
that the more you place SBC, or now AT&T, under a
remedy plan with penalties, the nore those penalties
are, the more likely it is that the company wil
begin to respond to those penalties and inmprove its
performance.

Now t hat question of how does the
conpany respond to incentives, financial incentives
in the formof the penalties, that question, of
course, is also before this Conm ssion because that's
exactly, | suppose, what the issue is, should there
or should there not have been a remedy plan in place
in 2002 during those three critical nmonths.

And that question hinges in part on,
wel |, does that added incentive induce the conpany to
i mprove its performance, its whol esal e performance?

So in that sense, the enpirical analysis
that | did in Mchigan very nicely fits the current
proceedi ng; and there we thought that the Comm ssion
woul d benefit from that empirical analysis.
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ADM NI STRATI VE LAW JUDGE SAIl NSOT: | have no
further questions. Thank you.
THE W TNESS: You're wel come.
MR. MacBRI DE: May | have a short break to consult
with the wi tness?
ADM NI STRATI VE LAW JUDGE SAI NSOT: Sur e. Five
m nut es?
MR. MacBRI DE: Yes.
ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.
(Wher eupon, a brief
recess was taken.)
ADM NI STRATI VE LAW JUDGE SAI NSOT: You can
proceed.
MR. MacBRI DE: We have a few questions on
redirect.
REDI RECT EXAM NATI ON
BY
MR. MacBRI DE
Q Dr. Ankum do you believe that the fact
that the data you used in your M chigan analysis,
whi ch you reported the results of in this testinony,

is the fact that that analysis was based on peri ods
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entirely after SBC-M chigan had obtained Section 271
approval in any way distracts fromthe useful ness of
your analysis for purposes of this proceedi ng?

A No. And the reason is that the purpose of
the analysis in Mchigan was to show how the conpany
responds to financial incentives that are introduced
t hrough the remedy pl an.

And as | explain before the break to
your Honor, there were two alternative remedy
pl ans. One with severe penalties and one with | esser
penalties, and they were in place at various points
over the period that | analyzed. And the econometric
anal ysis as well as the discussions that took place
denonstrated that performance of SBC i nproves the
moment that you make the financial incentive nore
severe, i.e., increased penalties.

Now, that particular analysis in that
conclusion | think has a direct bearing on the
proceedi ng here, and the fact that the time periods
are post 271 approval is really immterial in that
sense because we're sinply | ooking at, does the
company respond to an incentive structure? And so it
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does not really matter whether that is pre-271
approval or post-271 approval.

Q In the M chigan data, the period when there
was a more severe financial incentive for SBC to
perform was the period when the remedy plan did not
include a K-table; correct?

A That's correct.

Q And the period when there was | ess of a
financial incentive for SBC to perform was the period

when there was a K-table in M chigan remedy plan;

correct?
A Yes.
Q And if you |l ook at AT&T Illinois

cross-exam nation Exhibit 102, Page 2 and | ooking at
the confidential table -- and I don't want you to

di scl ose the numbers on that table -- but there are
three time periods there.

Can you just state for the record which
of those time periods corresponded to when the
K-table was in effect in the M chigan remedy plan and
which time periods were the period when the K-table
was not in effect in the M chigan remedy pl an.
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A The periods that are reflected in that
table, table one, it's in the third period, My
t hrough August 5 that the K-table is in effect. The
ot her two periods it was not in effect.

Q Now, in response to some questions from
AT&T Illinois counsel, you indicated that you had
done, in connection with your M chigan testinmny, a
gualitative analysis of the inpacts of the
differences in SBC-M chigan's performance between the
period with the K-table and the period without the
K-table on such things as CLECs related to conpete,
or competitive, CLEC' s cost and so forth. Could you
sunmmari ze what that qualitative analysis was?

A Yes. This qualitative analysis goes to the
gquestion of whether the variations that may -- if you
just |l ook at the numbers and if you just | ook at the
statistics, they may appear like relatively small
percentages. And there -- they won't be portrayed by
SBC as small variations and change in the |evel of
performance.

The qualitative analysis goes towards
interpreting those relatively small varia- -- what
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appears statically relatively small variations and
explaining that in terms of how it may inmpact the
CLEC custonmers and the CLEC s position in the

mar ket pl ace.

One of the issues that | talked through
and tal ked through both with my coll eagues at QSI as
well as with clients has to do with how a CLEC
approaches a new client. Let's say that -- to make

it germane to the situation, let's say in Illinois,
the CLEC woul d approach, let's say, a client in the
Sears Tower that may have a thousand DS-1 circuits.

Typically, the CLEC does not go to a
client and say, Give me all your facilities. The way
it typically works is that a client will be -- or a
CLEC will be with a particular client for a |ong
period of time trying to get |ong-distance.

At some point, a customer may say, okay,

I'"m going to need, let's say, an additional 30 DS-1s
for my business. I"m going to give those to you

I"m going to keep ny thousand DS-1s with SBC but |I'm
going to see how you do on those 30. Now, that's a

trial period.

108



10

11

12

13

14

15

16

17

18

19

20

21

22

Now, all that the customer has is SBC s
performance and CLEC s performance and it's going to
see how the CLEC does relative to SBC. Now, the
small variation in performance there in terms of
delivery time, in terms of an outage, all these kind
of things, the customer will be comparing CLEC with
SBC.

Now even though that variation may
appear small, if that variation happens to be during
the trial period where a CLEC is trying to get nore

busi ness from a | arge customer, that small variation

can translate in a customer saying, well, | wasn't
really all that i mpressed. | may give you a little
bit more or I may not give you anything more. But

|"m surely not going to shift my thousand DS-1s t hat
I have conmpletely to you because |I'm going to keep
t hose with SBC.

So just because somet hing may show up

statistically as very small, and just because
M. Ehr when he is just |ooking at the data will say,
the variations are small, that doesn't mean that the

i mpact on the end user customer may not be very
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significant in terms of how that customer perceives
the CLEC in the marketplace as a conpetitive
alternative. There's a magnifying factor.

Q Now, Dr. Ankum your assignment in this

case was to respond M. Ehr's direct testinony;

correct?
A Yes.
Q And do you recall, in ternms of quantitative

results, M. Ehr attenpted to denonstrate that
SBC-Illinois had a satisfactory service quality in
the period in question in this case by presenting a
tabl e that showed the percent of performance measures
subject to remedy that for which SBC met the
benchmark during the relative period; is that
correct?

A Yes.

Q And, in fact, he show that same percentage
met nore a | onger period than just the three nonths
in this case; correct?

A Ri ght .

Q And if | show you Page 10 of M. Ehr's
direct testimony, he, in fact, reported that
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information for each month from January 2002 to
December 2003; correct?

A Yes.

Q And in his testimony, M. Ehr did not
report the number of percentage -- excuse ne, the
number of performance measures that were m ssed in
each nmonth; did he?

A Not to my knowl edge.

Q And he did not report the actual results by
performance measure; did he?

A Not to my knowl edge.

Q And he didn't report any information on the
extent to which the performance measures that were
m ssed whet her they m ssed by a small amount or a
| arge amount; did he?

A That's correct.

Q And he didn't present any quantitative or
gualitative analysis of the inmpact of the m ssed
performance measures in any of these months on CLEC s
conpetitive position or costs or that they even
satisfied their customers; did he?

A | don't believe he did.
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Q And M. Ehr didn't present any information
in his direct testimony on the relative significance
of the performance measures that were m ssed during
these months in terms of the CLEC s cost and their
ability to serve their customers; did he?

A He did not.

Q Now, directing your attention to AT&T

Il'linois Cross Exhibit 101, and particularly

Page 19.
A Yes.
Q Page 19, Lines 4 through 7, | believe. SBC

counsel asked about this sentence: Further, prior to
Sept ember 2003, SBC-M chigan had two distinctive
incentives for maintaining, slash, improving its
whol esal e service quality, dash, the remedy mechani sm
and the goal of obtaining 271 approval itself, while
after Septenber 2003, SBC-M chigan's remedy plan was
supposed to serve as SBC-M chigan's incentive, anong
ot hers, for maintaining, slash, inproving whol esale
service quality performance.

Do you see that testimony?

A Yes.
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Q Now, you state here on Line 5 that prior to
September 2003, SBC-M chigan had two distinctive
incentives for maintaining and improving its
whol esal e service quality; is that correct?

A Yes.

Q And | take it one of those incentives was
the desire to obtain Section 271 approval ?

A Yes.

Q And the other incentive was the remedy plan

that was in effect in M chigan?

A Yes.
Q And do you believe that the -- the fact
t hat SBC- M chigan or SBC-11linois was seeking to

obtain Section 271 approval during the period --
during a particular period is sufficient to warrant
having no remedy plan in effect during that period?

A No. And | discuss this in part in ny
testi mony, but the incentives that come with the 271
approval process and the incentives of the renmedy
pl an do not substitute but they conmplement. They
conpl ement each ot her.

And the reason | say that they're not
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substitutes but conmplements is because the remedy
pl an embodi es a number of components and the 271
approval process does not have. 271, of course, sets
out the desired goal, which now has been achi eved by
SBC, to be able to get into the |ong-distance market.

The remedy plan enbodi ed two conponents
that 271 does not. One is that it has explicit
penalties for subpar performance. Now, these
penalties can be very significant. | believe that
staff witness McClerren in this case in his testinmony
gquantifies the penalties during that particul ar
period here. And | think for October, he states that
the penalties incurred by SBC actually exceed $4
mllion.

Now, SBC may be a | arge company, but a
penalty of $4 mllion per nonth begins to add up very
quickly to real nmoney. And a penalty like that, |
think will sting the company into inproving its
performance whether it wants to or not, whether it
may feel that the increased performance will enhance
the conpetitive position of the CLECs in the market.
$4 mllion is a significant penalty. 271 does not
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include anything |ike that.

Secondly, and this is very inportant,
the penalties that are paid out by SBC through CLECs,
they are actually |iquidated damages. In the remedy
pl an there's an explicit recognition that when SBC is
m ssing on performance measures, that the CLECs are
bei ng hurt. It's not just, oh, SBC m ssed a
particul ar performance measure. No, the CLEC
actually feels the ram fications off that.

Now, one can do a very specific
anal ysis, one can go into, you know -- could, |
t hi nk, as SBC has suggested, go to a conpl aint case
where they can | ook on a particular instance of
m ssing a performance measure and analyze what the
costs are to the CLEC and whether or not a particular
customer was m ssed because of that.

I think the remedy plan rightly cuts
t hrough that entire harass of conplications and says,
the remedi es that the plan provides are a proxy for
i qui dated damages. It is an explicit recognition
The CLEC is being harmed by subpar performance and
not only subpar but now we're going to be trying to
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make the company -- the CLEC whole again through the
payout of these nonies, which as you know, for
Oct ober it was over $4 mllion.

So if there were only a 271 approval
process in place, the -- and, clearly, there would be
performance measures were SBC fails, there would be
no conmpensation for the CLECs. The |iquidated
damages will completely fall away.

And so not only would SBC have a | ess of
an incentive to perform There would be damage to
the CLEC for which it would not be conmpensated. And
that sinply wouldn't be right.

Q And finally, Dr. Ankum 1is it your
understanding that SBC-11linois was attenmpting to
obtain Section 271 approval for Illinois over an
extended period of time?

A Yes. And that's the other thing, while the
remedy plan is perform ng direct financial incentives
to SBC al most on a nonthly basis, the 271 approval
process was drawn out over a much | onger period the
conpany has been trying to get into the |ong-distance
mar ket . | believe since -- | would al most say 1996
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or before that even. | think the Customer First
Program that Ameritech initiated in Illinois was its
first attempt to get a quid pro quo, the ability to
go into the | ong-di stance marKket.
So that is -- even though that was not
a, formally, 271 process, the term 271 stenms fromthe
1996 Act. But, surely, since 1996, even though the
conpany had not formally applied, the prom se of
getting into the I ong-distance market has been on the
tabl e and was not at all obvious that in 2002 did the
conpany actually, you know, received that perm ssion.
So, again, that's a much more drawn out
| ong-term process than the i mmedi acy of the remedy
pl an.
MR. MacBRIDE: That concludes our redirect
exam nati on.
ADM NI STRATI VE LAW JUDGE SAI NSOT: Any recross?
MR. METROPOULCS: Yes, your Honor. May | ?

Thank you
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RECROSS- EXAM NATI ON
BY
MR. METROPOULOGS:

Q Dr. Ankum you recall talking with
Mr. MacBRI DE about your qualitative analysis and
giving hima hypothetical involving the Sears Tower?

A Yes.

Q Can you show me where in your Illinois
testi mony that you | ooked to see whether there was a
single order processed by SBC in 2002 that actually
| ooked Ii ke your hypothetical?

A | have not | ooked at that. It was truly a
hypot heti cal .

Q Okay. And can you show me where in your
M chi gan testinony you | ooked to see whether there
was a single order that actually conformed to your to
your hypothetical ?

A There is none.

Q And can you show me where in your Illinois
testi nmony you | ooked at the facts and circunstances
of any order SBC processed in 20027

A | did not do a specific analysis of the
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customers that would have been inmpacted by SBC' s
subpar performance.

Q | take it then that your answer is that
there was no place in your testinony where you | ooked

at the facts and circumstances of any order processed

by SBC?
A That's correct.
Q And can you show me where in your Illinois

testi nony you | ooked at the facts and circunstances
of any performance m ssed -- or m ssed performance
measur e?

A |'ve not reported on that part of the
performance measures. I think the redirect asked --
M. MacBRIDE did key of your questions about whet her
I had performed any analyses on how the m ssing of
performance measures is impacting the CLEC s position
in the market pl ace and how it is inpacting custoners.

In response to that series of questions,

| gave answers to you that | had not done a
guantitative analysis but that |I truly done a
qualitative analysis, i.e., |'ve tal ked about how

performance measures inmpact the CLEC s ability to
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conmpete in the marketpl ace.

| thought through the issues and that
has -- well, that has found its way into ny
testi mony, both my M chigan testimny and nmy IIllinois
testimony in terms of explaining to the Comm ssion
both here and in M chigan, that the |iquidated
damages component of the remedy plan is an absolutely
essential component where the |iquidated damages
conpensate the CLECs for damage that is done to them

something that is mssing in the 271 approval

process.
Q Okay. | take it that your answer to ny
guestion is that there is no place in Illinois where

you | ooked at the facts and circunmstances of any
performance m ssed in 2002 as opposed to the
t heoretical possibilities of how that -- how any
given performance m ssed m ght effect the CLEC?

A That's true. |*ve made a theoretical
anal ysis, but |I refer to it as qualitative analysis
as opposed to a quantitative analysis, which |
presume is what you referred to as the facts.

| have not done the survey, for exanple.
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I have not gone out and surveyed which end users or
which CLECs were inpacted by specific m ssed
per formances.

Q And you did not | ook at any one of the 150
performance measures that SBC reports to determ ne
what the inmpacts and circunmstances of any make or
m Ss was; correct?

A That's right. | have not done a survey.
|"ve not done follow-ups with potential customers or
m ssed customers or existing custoners.

Q Turning to the subject you just raised of
damages, can you show me where in your Illinois
testinony there is any nuneric estimte of damages to
a CLEC -- to any CLEC?

A Again, we talked about it early. | did not
report that in my file to rebuttal testimny but you
asked me, do | have an assessnment of what these
damages are, and | can give you precise estimates if
we go to staff witness McClerren's testimony. He
gives the precise numbers of the remedies that SBC
pai d out.

Now, those remedies by the dollar are
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i qui dat ed damages, and they are proxies for the
extent to which the CLEC has been har med. So if you
ask me, what is the damage done to the CLECs? The
damage is in the amount of, October 2002, is

$4 mllion.

MR. METROPOULOS: Move to strike as
non-responsi ve, your Honor. | asked the witness
where in his testinony he did an estimate of damages.

MR. MacBRIDE: Well, Judge, his testimony includes
his testimny here today. | f
M. Metropoulos wants to Iimt his questions to the
written prefiled testimny, he can do so. But
that -- he didn't in the question he asked the
wi t ness.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Hol d on a

second.

" m going to deny your notion,
M. Metropoulos. One thing that Dr. Ankum testified
toin his direct is that it is difficult to measure
damage.

So, there would be no point in -- I'm
t hi nking how to explain it.
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If it's difficult to nmeasure damages,
then it follows -- it makes some sense that he didn't
measure those damages because it's difficult to do.
So his answer is responsive to your question in |ight
of that other testinmony.

MR. METROPOULOS: Thank you, your Honor.
have no further questions.
MR. MacBRI DE: Not hi ng further.
ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay. You
can step down. Thank you.

Who are we calling next? Are we

breaking for |unch.
MR. METROPOULOS: It make sense to break for
l unch.
(Wher eupon, a discussion
was had off the record.)
(Wher eupon, a lunch
break was taken.)
ADM NI STRATI VE LAW JUDGE SAI NSOT: | take it
M. Dvorak is the next witness?
MR. METROPOULOS: M. Ehr.
ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.
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(Wtness sworn.)
MR. METROPOULOS: May | proceed?
ADM NI STRATI VE LAW JUDGE SAI NSOT: Sur e.
MR. METROPOULOS: Before | proceed, your Honor,
I would like to move into evidence SBC Cross
Exhi bits 101, 102 and 103, and ask that Exhibits 102
and 103 be adm tted on the confidential record.
MR. MacBRI DE: No objection.
ADM NI STRATI VE LAW JUDGE SAIl NSOT: You're
movi ng for adm ssion of all three?
MR. METROPOULOS: Yes. ADM NI STRATI VE LAW JUDGE
SAI NSOT: Okay. The motion is granted.
(Wher eupon, SBC Cross
Exhi bit Nos. 101, 102 and 103
were admtted into evidence.)
ADM NI STRATI VE LAW JUDGE SAIl NSOT: Counsel , you
may proceed.
MR. METROPOULOS: Thank you, your Honor.
JAMES D. EHR
havi ng been called as a witness herein, after having
been first duly sworn, was exam ned and testified as
foll ows:
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DI RECT EXAM NATI ON
BY
MR. METROPOULOGS:

Q Good afternoon, M. Ehr.

Coul d you please introduce yourself and
give us your title.

A My name is James D. Ehr, E-h-r. l"mthe
director of performance nmeasurenments for AT&T M dwest
Servi ces.

Q And, M. Ehr, do you have before you copies
of what of the direct testimny of Janes D. Ehr,
which is to be marked AT&T Exhibit 104.0 and the
rebuttal testinony of James D. Ehr, public and
confidential versions, which are to be marked AT&T

Exhi bits 104.1 and 104.1C?

A | actually only have the proprietary
version of my rebuttal, but |I have the direct.
Q You are famliar with the public version of

your rebuttal as well?

A Yes, | am

Q And were all three of these exhibits
prepared by you or at your direction?
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A Yes.

Q And at this time, do you have any
corrections you would like to make to Exhibits 104.0,
104.1 or 104.1C?

A No, | do not.

Q If I were to ask you the questions that
appear on those exhibits today, would your answers be
the same?

A Yes, they woul d.

Q M. Ehr, do you also have before you what

is to be marked AT&T Exhibit 105.0, the verified

prehearing memorandum of AT&T I11linois?

A Yes.

Q And is that your verification follow ng the
| ast -- or at the very | ast page of that exhibit?

A Yes, it is.

Q And in filing that verification and signing
it, did you verify that the factual statements in the
prehearing menorandum t hat you referenced in your
verification were true and correct to the best of
your knowl edge and belief?

A Yes, | did.
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Q And are those factual statements true and
correct today?

A Yes, they are.

MR. METROPOULOS: Your Honor, at this time, |
woul d like to nmove into evidence AT&T
Exhi bits 104.0, 104.1 104.1C and 105.0.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Any
obj ection?

MR. MacBRI DE: No, ma' am

ADM NI STRATI VE LAW JUDGE SAI NSOT: Do you have
copies of those for me?

MR. METROPOULOS: We provided a copy with the
court reporter. We filed themon -- we served them
and we were going to file them on e-docket.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: The court
reporter has a copy?

Your motion is granted, counsel. AT&T
Exhi bits 104.0, 104.1 104.1C and 105.0 are admtted

into evidence.
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(Wher eupon, AT&T

Exhi bit Nos. 104.0, 104.1 104.1C
and 105.0 were admtted into

evi dence.)

MR. METROPOULOS: Thank you, your Honor. I
would |ike to tender M. Ehr for cross-exam nation at
this tinme.

MR. MacBRI DE: Before | start, just to clarify,
is Exhibit 105 just M. Ehr's verification or the
entire pretrial menorandunt?

MR. METROPOULOS: It is the entire pretrial
memor andum with M. Ehr's verification at the | ast
page.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: You can
proceed.

MR. MacBRI DE: Thank you.

CROSS- EXAM NATI ON
BY
MR. MacBRI DE

Q Good afternoon, M. Ehr.

A Good afternoon.

Q | have a few questions for you this
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afternoon.

Your testinmony indicates that you've
been director of performance measurement for the --
what was the SBC M dwest Region, | guess now the AT&T
M dwest Region, since June 1, 2001; is that correct?

A That is correct.

Q And is there a group or department that you
are in charge of that you supervise that has a name?

A There are a group of people that are
referred to as the performance measurements group.

We currently exist within the network services
organi zati on.

Q What is the function of the performance
measur ements group?

A The function of the performance
measurements group is to, nunmber one, conmpile the
data and report the performance per the measures that
have been approved by the various regul atory bodi es.

It's the -- the second responsibility is
to process that data for determ nation of whether the
remedy payments are required to CLECs or whet her
assessnments are payable to the state government.
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under st and what

al so our

It's also our responsibility to

t hat performance represents. It's

responsi bility where there are shortfalls in

performance to ensure those are investigated by the

appropri ate people, to make sure if there's areas

t hat need inprovenent, and vari ous other related

activities all

surroundi ng performance measur enment

process and the results themsel ves.

Q

So in that |ast function you described, |

take it you're group would have some responsibility

to report

to the groups in the company that are

actually providing the service for performng the

substantive function that there may be sone

deficiency and they need to investigate it or make

some reports or

A

something |ike that?

We have regul ar interaction, what we cal

as business owners, who are people that are

responsi ble for

measur ed,

the processes that are being

and we interact with themregularly

regardi ng performance that's been reported and what's

going on in their business.

Q

Now,

referring to the Illinois 271
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proceedi ng that you discussed in your testinmny, in
that case, SBC-Illinois submtted whol esal e
performance measurement data for the months of

Sept enber, October, and November 2002; correct?

A That is correct.

Q And that data was to be used by this
Comm ssion in determ ning whether SBC-111linois'
service quality performance was sufficient for the
Comm ssion to conclude that SBC-111linois satisfied
checklist item number two?

A | believe that to be one of the things that
the Comm ssion did with the data.

Q And, you know, checklist item two under
Section 271 pertains to nondiscrim natory access to
the Bell operating compani es operational support
systems; correct?

A That is my understandi ng, yes.

Q Do you know when SBC-Illinois filed the
three mont hs of performance data with the Conm ssion?

A | believe we filed it in -- well, | don't
want to use the wrong term when | say "filed,"” but I

believe we submtted it in February of 2003.
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Q Okay. Would you accept, subject to check,
that it was January 17th, 20037

A That woul d be subject to check, sure.

Q | believe you gave us that date in a data
request response.

A Okay.

Q Were you involved in the efforts of the SBC
affiliated in M chigan who obtained a favorable 271
recommendation fromthe M chigan Conm ssion?

A | submtted a simlar testinony as | did in
[llinois in all five of the M dwest states.

Q And in M chigan, did the SBC affiliate also
submt to that Comm ssion three months of performance
data in the 271 proceedi ng consisting of the months

of October through Novenmber 20027

A Subj ect to check, | believe the -- you say
what -- |'m sorry, what months did you mention?

Q Was it the same three nonths that you used
in --

A No. | believe it was a different three
mont hs. It was -- because of the timng of the
proceedings, | believe it may have been earlier in
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2002. Probably late summer to fall

Q Al'l right. June through August, perhaps?

A Somet hing |ike that. |'d have to check.

Q | f you would | ook at your direct testimony,
Lines 96 to 98, please.

A ' m there.

Q And you there have a statement, The
Beari ngPoi nt tests of OSS and Performance Measurenment
wer e ongoi ng. Do you see that?

A Yes, | do.

Q And at that point, are you referring to the

Sept ember through Novenmber 2002 period?

A | believe in the context of that whole
paragraph, I'"'mreferring to the October to December
of 2002.

Q Okay. Do you know when the Beari ngPoi nt
tests of SBC-Illinois' OSS and Performance
Measurement s began?

A | believe they began in 2001, perhaps the
first part of 2001. When | came into the position
that I"'min today, in June of 2001, the test was

al ready under way.
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Q And do you know when the BearingPoint tests
of SBC-1I1linois OSS and the Performnce Measurenments

were conpl et ed?

A They completed -- | know they conpl et ed
sometime after this point. | don't know the exact
date or months, but | believe it was in 2003.

Q And when you refer to the BearingPoint
tests of SBC-Illinois Performance Measurenents,
exactly what was BearingPoint testing?

A My under standi ng, ny recollection, was that
Beari ngPoint was testing with regard to the
performance measurements whet her we were properly
cal cul ating those results, whether we were retaining
data properly.

| don't recall specifically if the whole
remedy payment was part of that, but it was a
conprehensi ve test of our entirely performance
measur ement process.

Q And with respect to the BearingPoint test
of SBC-111linois OSS, what was BearingPoint testing?

A In terms of the OSS, they were testing both
t he manual processes and the systens that were in
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pl ace at the time for the purpose of providing
service to CLECs, ordering, provisioning,
mai nt enance.

Q And what do you understand to be the
objective of the test?

A The objective of the test was to identify
any deficiencies in those processes and have SBC
correct those deficiencies such that the results of
the test -- so that SBC at the tinme, the Comm ssion
coul d be confident that the systenms that were in
pl ace were providing adequate service to CLECs to
ensure that they could get services and product
wi t hout discrim nation.

Q Did the BearingPoint tests of SBC-I1IlIlinois’
OSS have pass/fail criteria?

A That is my understandi ng, yes.

Q Now you also refer at the same point in
your testimony to the fact that Ernst & Young was
conducting its performance measurement audit during
t hose nont hs?

A Yes.

Q And did Ernst & Young base its audit on the
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peri od of October through Decenber 2002?

A | believe the audit period was an earlier
set of nonths.

Q Earlier set of nmonths?

A Earlier than October -- I'msorry, the
mont hs you said again?

Q Oct ober through December 2002.

A Yes. It was earlier nonths than that, were

the nonths that E & Y had based their audit.

Q Do you know what mont hs they used; do you
recal | ?
A | would have to go back and confirm that.

Q Was it sometime during 20027
A Yeah. | think it was the summer to fall
time frame.

Q And Ernst & Young had been hired by SBC

correct?
A That is correct.
Q And do you know why -- given that a

Beari ngPoint test was in progress, do you know why
Ernst & Young had been hired by SBC?

A My recollection of the testimny that SBC
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filed at the time, which I think explained that, was
that the BearingPoint test was taking a long time due
to its complexity, due to the requirements for the
test to be compl et ed. It was a pass -- or test until
you pass. In other words, any failure, you had to
continue testing.

And so SBC comm ssioned Ernst & Young to
conduct the performance nmeasurement audit to provide
addi tional evidence to the Comm ssion in the 271
proceedi ng.

Q Coul d you | ook at Page 4 of your rebuttal
testi nony, please.

A ' m there.

Q At Lines 74 to 79, you refer to a, what you
call, a comprom se remedy plan that SBC-111inois had

reached agreement with TDS MetroComm i s that

correct?
A That's correct.
Q Is that the same conprom se remedy plan

that you refer to at Lines 161 to 163 of your direct
testinony?
A Yes, it is.

137



10

11

12

13

14

15

16

17

18

19

20

21

22

Q SBC-11linois and TDS MetroComm adopt ed what
you referred to as the comprom se plan pursuant to an
amendment to their interconnection agreement; is that
correct?

A That's my understanding how it's
formalized, yes.

Q And t hat amendment was approved by the
Commi ssion in Docket 03, dash, 0098; is that correct?

A Subj ect to check. | don't have the docket
number in front of nme.

MR. MacBRIDE: May | approach the witness?

ADM NI STRATI VE LAW JUDGE SAI NSOT: Yes, you
may. BY MR. MacBRI DE:

Q Just, hopefully, so we don't need this
subject to check, M. Ehr, 1'"m going to hand you a
copy of the Comm ssion's order in Docket 03-0098.

And if you could just look at it and see if that
order appears to you to be the order approving the
conprom sed remedy plan you described in your
testimony.

A That does appear to be the order that would
have approved that anmendment, yes.
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Q Thank you.

Now, is it correct that under the
agreenment reached between SBC-11linois and TDS, the
01-0120 remedy plan was to be applicable to TDS
Met r oComn?

A In certain circunstances as it specifies --
as it describes in the order, yes.

Q And what were those circunstances?

A The circunmstances were, should the -- at
the time, it was known that SBC, at the time AT&T,
had appeal ed the Conm ssion or they filed for
reconsi deration then an appeal on the Conm ssion's
decision to extend the plan beyond the end of the
mer ger agreenent time frame.

In working with TDS, TDS understood the
ri sk that was out there that potentially that plan
woul d be deemed unl awful or something simlar to kind
of where we're at today, and they chose to agree with
SBC, at the time AT&T, that that would be their plan
but there would be essentially a fall-back mechani sm
that if that plan was overturned, that they woul d
have remedi es under the conprom se plan, and part of
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the agreement is that there would be a true-up that
was a -- if it was six nmonths |ater and we'd say,
what's the difference between what you would have
gotten under the comprom se plan and what you did
under the 01-0120 plan and there would be a credit or
debit scenario based on what the net amount was.

Q When you say "that would be their plan,"”
you're referring to the 01-0120 pl an?

A Well, their agreenent is that the 01-0120
pl an was their plan; but should it be overturned
because of the pending appeals, that they would have
a fall-back position for the conprom se plan so that
t hey would not end up without remedies for the period
in question.

Q I f you would | ook at your direct testinmony,
Lines 182 to 185, please.

A ' m there.

Q And here you say that during the October to
Decenber 2002 period, SBC-l1llinois met the applicable
standard for at |east 90 percent of the measures
subject to renmedies that where there was sufficient
data to perform an aggregate test. Is that correct?
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A That is correct.

Q And can you explain what you mean by an
aggregate test?

A Aggregate test is the aggregate result for
all CLECs doing business in the state, which is a
measure that we report as part of the normal course
of business. The result for all CLECs in the state.

Q So it's based on the results for all the?

A Compani es, not by | ooking at the
i ndi vi dual conpani es?

A Yes. It's a performance result that's
based on the | evel of service we provide to every
CLEC in the state.

Q If SBC-1llinois nmet or exceeded the
benchmark for a particular performance measurement on
an aggregate basis for a nonth, could it nonethel ess
fail to meet that benchmark for individual conpanies
who are in that nonth?

A It could, depending on what that aggregate
performance was. For exanple, if aggregate
performance was 100 percent, no, it couldn't. For an
i ndividual CLEC if it's less than 100 percent, it's
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conceivable that it could.

Q And the data -- the percentages that you
present on Page 10 of your direct testinmony are based
on the aggregate results, not individual company
resul ts?

A It is the aggregate result, yes.

Q Al'l right. Goi ng back to Lines 182 to 185,
in Footnote 2 to that text, you explain what you nean
by having sufficient data to perform an aggregate
test; correct?

A Yes.

Q Can you tell me for each of the months
Oct ober, Novenber and Decenmber 2002, how many
measures were subject to remedies in each nonth?

A | could if I went and determ ned that. |
don't have that data available to me.

Q Okay. Can you tell me for the same three
mont hs how many of the measures that were subject to
remedi es had sufficient data to perform an aggregate
test?

A Again, the data to determ ne that -- the
answer to that question, | don't have avail able to ne
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t oday. It was part of the discovery response we
provided, | think, in one of the CLEC requests.

Q Looki ng again at the table on Page 10 of
your testimony, in the third colum of your table,
you |listed the Comm ssion approved remedy plan in
each of those nonths?

A Yes.

Q And my question is, is the calculation of
the percent met figures for each month dependent on
whi ch remedy plan was in effect for that month?

A No, it is not. MWhat is dependent upon is
the performance measures that were in effect for that
month. There may have been some certain nonths where
t he performance nmeasures changed as a result of the
col | aborative agreements with the CLECs.

So you m ght have had a different set of
measures early in this time frame as opposed to at
the end of this time frame.

Q Now, again, with respect to the table on
Page 10, do you recall being asked in a data request
by McLeod -- and this was Item 1.4 -- to provide for
each month shown on this table a listing of the
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performance measures subject to remedies for that
mont h and whet her each such measure was met, m ssed
or lacked sufficient data to perform an aggregate

test for the nmonth?

A | believe we responded to that request,
yes.

Q Al'l right. And if you recall, in that
response, you were -- or did SBC-1llinois state that

it did not have the requested information avail abl e
for the months of January through June 20027
A | recall that there was a different source
of the percentage met for that period of time and for
t he subsequent period, yes.
I don't recall specifically what our
response was, but | think we confirmed that it's a
di fferent source of data for those cal cul ati ons.
MR. MacBRI DE: May | approach the witness again?
ADM NI STRATI VE LAW JUDGE SAIl NSOT: Yes.
MR. MacBRIDE: And | don't need to mark this as
an exhibit, but I just want to give M. Ehr an

opportunity to verify his answer.
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BY MR. MacBRI DE:

Q This is the narrative portion of SBC s
response to McLeod's data request. |If you take a
m nute to | ook at the response to 1.4.

A Okay.

Q And does it indicate to you that the
response was that SBC did not have the requested
information readily available to the specific request
for the nonths of January through June 20027

A Yes. It says that and descri bes where the
data was taken from and included in ny affidavit --
or my testinmony.

Q And then in response to that question or in
partial response, you did provide a spreadsheet
titled 01, dash, 0662, Ehr rebuttal perf, which I
assume means performance chart, which you stated
provi des the data supporting the performance for June
-- for January through June 2002; correct?

A That's my recollection, yes.

MR. MacBRIDE: Now, | have a docunment |I'd like to

have marked as McLeodUSA Cross Exhibit 1.
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BY MR. MacBRI DE:

Q M. Ehr, do you have McLeodUSA No. 1 before
you?

A Yes, | do.

Q And is this a document -- the spreadsheet
that was referred to in the response to data request
1.4 that was referred to as 01, dash, 0662, Ehr
rebuttal perf chart?

A To be honest with you, |'m not sure.

Q Okay. Well, do you recognize this exhibit,
this document ?

A | have no reason to think that this is not
what m ght have been provided to you, but | would
have to review ny files to confirmthat this is the
same thing that | was providing to our |legal staff to
provide to you.

Q Okay.

A It's not | abeled as an AT&T or SBC document
as to my concern.

Q Al right. But your | egal staff al ways
does what you tell themto do; don't they?

A ' m assum ng they would provide what | gave

146



10

11

12

13

14

15

16

17

18

19

20

21

22

them to provide in response to discovery; that is
correct.

Q Thank you.

Can you tell me on this exhibit in the
fourth colum what the nunmber "total counted”
represents?

A What the "total counted" would represent,
as | would understand this, this chart, would be the
total nunber of individual performance results that
were -- we were able to do a determ nation of make or
m ss at the aggregate level. That was subject to
either Tier 1 or Tier 2 renmedies.

Q Okay. And | take it the nunber reported in
the colum "number met" would be the number of those
performance measures that nmet or exceeded the
specified benchmark under the aggregate test?

A That woul d have met the standard for the
PM, whet her benchmark prepared, yes, that's what ny
expectation would be.

Q M. Ehr, would you agree that one function
of a performance remedy plan is to provide renmedy
payments to CLECs in the form of |iquidated damages
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where service quality does not meet the specified
benchmar ks instead of requiring the CLEC to prove
actual damages?

A | woul d agree that that's AT&T's position.
I would not agree that that's what the 01-0120 pl an
does. And that's specific to the term "liquidated
damages. "

Q Coul d you explain what you mean by -- to
the term "Iliquidated."

A | believe in the 01-0120 remedy plan, the
term|iquidated damages is not in it. | believe that
it was one of the positions of staff or the
Commi ssi on decided that that |anguage shouldn't be in
that plan, if my recollection was correct.

Q If I were to ask you about renmedy plans
generally, would you agree with that statement?

A The structure of remedy paynments in the
remedy plans that AT&T has, it is to have them
provide liquidated damages as the form of
conpensation to CLECs.

Q And t hereby avoid the need to prove actual
damages?
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A Sur e. Yes.

Q Okay.

MR. MacBRI DE: Thank you. That's all the
guestions | have.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Any further
Cross?

MR. MacBRIDE: Could | offer MLeod Exhibit 1 in
evi dence?

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Any
objection to the adm ssion of MLeod Cross Exhibit 1
into evidence?

MR. METROPOULOCS: No obj ection, your Honor,
subject to just verifying that it is, in fact, the
document. As M. Ehr indicated, he wasn't absolutely
sure based on, you know, titles,
et cetera, that it was the document that came from
hi m

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Wel |, how
woul d you verify it?

MR. METROPOULOS: We would just go back to his
files and check and see if it's the same thing.

We have no reason to believe that it's
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not. | trust Owen. |I'm just saying that if we go
back and see that we subm tted sonmething el se.

MR. MacBRIDE: These are all conveyed
el ectronically, so one has to go back and | ook at the
e-mail transmtted and see the file | abel --

MR. METROPOULOS: Correct.

MR. MacBRI DE: -- basically is what you have to
check.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: So if you
have a problem then tell me on Thursday.

MR. METROPOULOS: Absolutely.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay. That
bei ng the case, your notion is granted. McLeod
Exhibit 1 -- excuse me, McLeod Cross Exhibit 1 is
adm tted into evidence.

(Wher eupon, McLeod Cross
Exhi bit No. 1 was adm tted
into evidence.)
ADM NI STRATI VE LAW JUDGE SAI NSOT: Who' s next.

MS. NAUGHTON: I am  Thank you.
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CROSS- EXAM NATI ON
BY
MS. NAUGHTON:
Q My name is Nora Naughton and | represent
the staff of the Illinois Commerce Comm sSsion.
I'"d like to direct your attention to
your rebuttal testimony, if | could.
A Yes.
Q On Line 64 through 67 of your rebutta
testi mony, you indicate that the 01-0120 plan did not
cause SBC-11linois' good performance in |late 2002
because its performance began to i nprove before the
01-0120 plan took effect. Is that a fair
characterizati on of your position?
A That's what ny testinony says. Yes, that's
a fair characterization.
Q Isn't it possible that the know edge that

the 01-0120 plan was about to be inmplemented may have

spurred SBC-I1llinois to improve its performance?
A No.
Q Isn't it true that SBC had made some cl ains

after the 01-0120 plan was in effect that it caused
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hi gh remedies to be paid?

A | think part of the testimony in the
01- 0120 proceeding identified in advance to the order
that it would cause double to triple amount of
remedi es ot herw se.

Q So you don't believe that paying double or
triple the remedi es would get SBC' s attention?

A No. What you had asked me was, if | can
paraphrase it back, was: Did the fact that the
remedy plan was there drive SBC to do something

different in performance.

Q Yes.
A And ny answer to that was "no."
Q Because -- and | guess |I'mtrying to

understand that because it would seem as a profit
conpany, a conpany in the business of making profit,
t hat you woul d want to make sure you didn't have to
pay double or triple the damages?

A Well, | think what you're not recognizing
is the complexity of having the number of technicians
in the field, the number of central offices, the
nunber of people receiving orders, processing CLEC
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orders, processing at the same time our retail
orders, we can't go and say, You guys all have to do
your jobs differently and get to every one of those
peopl e because of this remedy plan that we m ght pay
money on based on performance.

Q So it's your position then that monetary
damages don't provide an incentive?

A No, | did not say that. |"ve not testified
to that.

Q But that the 01-0120 nmonetary damages did
not provide incentive?

A What |'ve testified to is that in response
to your question --

Q Yeah.

A -- you said that the existence of the
01- 0120 plan in and of itself did not drive SBC to
have performance one way or the other for those
mont hs.

Q Let me see if | understand this. You seem
to be acknow edgi ng that paying double or triple
remedi es would provide some incentive to a conpany
that is intending to make profit.
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A Yes.

Q But that the -- the fact that the 01-0120
pl an was going to be inmplemented and the company had
a good deal of time, frankly, before that was
i mpl emented to understand the inmpact that it m ght
have, that wouldn't be enough to start you to | ook at
your performance and start devel oping some -- you
know, | ooking at these areas where you were having
trouble and trying to correct them so you woul dn't
have to pay these remedies in the near future. |
mean, | just want to know. Yes or no?

A Well, it's not as sinmple as yes or no. The
time period in effect here, the issue of the remedy
pl an was one of many issues that was going on that we
were dealing with. That was not the issue that our
managenment teams, let's say, in network, were focused
on.

At a -- in nmy organization in -- you
know, for senior management, of course, that's
somet hing that people were aware of. They understood
if performance declined, it would be more remedies.
I f performance inmproved, it would be nmore remedies.
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But it wasn't something that people took
down to the individual |owest |evels of the people
actually executing, you know, on a day-to-day basis
and said, You have to do this because of this renmedy
pl an.

So there's recognition, and there's the
desire to performwell as we were perform ng, and
there's al ways the desire to i mprove on performance
that's not nmeeting standards or not neeting customer
expectations.

But to say that -- | can't say that the
0120 remedy plan was the thing -- was taken down and
was a driver that we dealt with with the people who
to do the day-to-day work. No.

Q And is that based because you don't have
t he know edge, or are you saying this is -- | guess
' m confused.

Are you saying you're not really sure
that this actually got down to the people?

A No. No. MWMhat |'m saying is that there
weren't -- you know, in my job, I'"'minvolved in
wor king all the way out to the people that are in the
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operati onal organizations --

Q Uh- huh.

A -- to work with them to make sure that
t hey understand at the management |evels the inpact.

Now, they know. They're aware. They

moni tor the work. They monitor what's going on in
their business. W didn't go and change processes.
We didn't go and, you know, increase staff or we
didn't go and reroute people specifically for the
pur poses of changing remedy paynents.

We did those things for the 271

proceeding, to help -- because, you know, as
Beari ngPoint -- we tal ked earlier, BearingPoint finds
an issue. W've got to fix it. We're making changes

for that to i mprove service. We're making changes
froma normal course of business to inmprove service
or change service, you know, address
i ssues.

It isn'"t the remedy plan that was being
t aken down and driving those changes at that tine.

Q Okay. "1l have to accept that.
Looking to Line 82 to 83 of your
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rebuttal testimony, you indicate that SBC-11linois
conti nued maki ng remedy paynments to those CLECs under
the original plan. And by original plan, | presume
you nmean the Texas remedy plan originally inplenented
Condition 307

A It was the plan that was inplement by
Condition 30 that's generically referenced as the
pl an. That was one of the two plans that would have
been in effect, yes.

Q So, just to be clear, SBC-IIllinois
continued to make remedy paynents to the CLECs
entitled to the remedi es under 0120 plan as well?

A CLECs who took the actions to --

Q Yeah. Entitl ed. Entitled. They exercised
their option.

A We made paynents to them as the Comm ssion
directed us to. CLECs who didn't take that
action --

Q | understand those who weren't entitled to
you didn't pay. But |I'm just saying, those who were
entitled to the 0120 plan, you paid during that time
frame?
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A | guess | get to the question you had here,
we paid all CLECs who were on a remedy plan based on
the remedy plan they were on and based on the service
that we provided to them

Q That's all wanted to be clear, is that you
were al so paying paynents under the 0120 pl an.

A Yes, as we were required by the Comm ssion.

Q That's all | needed. Thank you.

A Thank you.

Q Okay. I n your response to Question 8 of
your rebuttal.

A Yes.

Q You indicate that SBC-lIllinois is not
proposi ng, not proposing, that the Conm ssion adopt
ei ther plan, the comprom sed plan or the origina
pl an for the October through December 2002 period; is
t hat correct?

A That is correct.

Q Is SBC-11linois proposing any plan for that
period to those CLECs that had been taking under the
0120 pl an?

A | don't believe so, no. The time for them
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to have done something to have --

Q That's fine. | wanted --
A -- under that plan was at that tinme.
Q Al so, in your response to that same

gquestion, Question 8 of your rebuttal, you indicate
that you're willing to negotiate with individual
CLECs but don't believe it would be appropriate to
agree to any remedy plan to cover the gap period; is
that correct?

A That's correct.

Q So what are you negoti ating?

A We're willing to negotiate -- well,
guess - -

Q You're not --

A " munconfortable. | think the issue here
is different than -- | mean, if the CLEC wanted to
say, I'd like to have remedy plan X in effect for

those months, we'd talk to them We'd negotiate on
it.

You know, | don't know that we would --
you know, |I'mjust -- what this says is what it says.

We don't believe it's appropriate to go back and
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change past history.

Q | understand your testinony. Because you
say you're negotiating something, but you're not
negotiating a remedy pl an.

So what could you be negotiating with
these CLECs? You're saying -- you're suggesting that
you' re doing that and that you're going --

A And that --

Q |s that some sort of an offer, | suppose,
that's open --

A What it says is we're willing --

Q Would it --

A What it says is we're willing to negotiate
with individual CLECs, and clearly what it says, we
do not believe it would be appropriate.

So, | mean, if a CLEC -- if there was
somet hing on the table that made sense and there was
somet hing that on an individual basis -- | don't
know. It depends on what woul d happen. Depended on
what the offers are. Depended on what the discussion
iS. | can't specul ate.

Q So there's really nothing on the table,
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that 1'm hearing; right?

A | don't think my testinony says that
there's any offer on the table. We'd be interested
in hearing CLECs who would always |ike to settle
issues. We'd be interested --

Q |'"'mjust trying to clarify. You say you're
willing to negotiate with the CLECs. That's
t heoretical. There's nothing on the table. You
haven't negoti ated anything and you're not willing to
negoti ate a remedy plan?

A | didn't say we're not willing to negotiate
a remedy plan. That's not what nmy testinony --

Q Well, you say that you do not believe it
woul d be appropriate for any remedy pl an.

A That's correct.

Q Okay. That's all | wanted to know.

| also just wanted to make sure that |
understand SBC-11linois' role in implementing the
remedy pl an.

It's correct, isn't it, that the company
is the one who determnes if they m ssed a

performance measurement -- performance standard?
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A Yes.

Q And that you also calculate the remedies
based upon the ternms and conditions of the remedy
pl an?

A Based upon -- we cal cul ate performance
based on the performance measures thensel ves and
based on the statistics in the plan, and we cal cul ate
remedi es based on the provisions in the plan to pay
remedi es; that's correct.

Q You rephrased my question, but you are
answering, yes, basically?

A Yeah.

Q Okay. And that you also report those
results to the Comm ssion?

A Yes.

Q Probably to CLECs as wel | ?

Yes.

Q So when you're responding in your
Questions 9 through 12 of your rebuttal, you're
responding to a number of issues, but is it fair to
say that you're not saying that SBC-IIlinois has
badly cal cul ated any of the performance measures or
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was incorrect in making the determ nations that they
reported to the Comm ssion; isn't that correct?

A | would have to review nmy testimony because
I think on at | east one occasion | talk about the
fact that at the time there was one performance
measurement that we determ ned | ater that there was
an issue with the way it was being cal cul ated that we
wer e underreporting our performance.

But |I'm not aware of any situation for
t hose performance measurements that we were reporting
performance that was better than actually delivered.
I don't recall that.

Q Okay. So basically, though, | think we can
rely on the fact that you've made these annual
reports and unless there was subsequently corrected,
you are the one who has the data, calculated the
remedy paynments and made the determ nations as to
whet her or not you failed?

A Yes.

Q And that you're standing by those nunmbers?

A Yes.

Q Okay. | want to turn your attention to
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Question 14.

A In the rebuttal still?

Q Still in the rebuttal. Yeah. ' m only
interested in the rebuttal.

Now, | think you touched on this already
in previous testimony; but just to be
clear -- | want to make sure | understand your
testi mony. You make some statements that M. Dvorak
didn't provide any evidence or calculation of |osses
by Cinco?

A That's what it says, yes.

Q And to make sure | understand, | wanted to
ask you if you were aware that the 0120 remedy pl an
didn't require CLECs to denonstrate or cal cul ate
| osses in order to receive remedy plans?

A Oh, I'"m aware of the structure of the
remedy plans in that they're designed so that CLECs
do not have to denobnstrate any actual |oss to receive
t hose payments.

What | was responding here was to
Mr. Dvorak's assertions in his testimny, not as to
what we were required to do in our remedy plan.
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Q Okay. And | thought | heard you say
something in the previous testinmny that at | east
i mpli ed and perhaps you are not certain that these

payments that are paid are conmpensatory in nature or

could be considered. | think you objected to the
term "liquidated damages," which I know staff was
concerned about as well; is that correct?

A | believe what | did is | referred back to

t he | anguage of the plan, which |I don't think uses
"liquidated damages. "

Q | agree. But | do want to read a sentence
of the remedy plan to you so that we know we're al
on the same page.

A Okay.

Q It says in Section 6.1 of the plan, By
incorporating these ternms regardi ng payment into an
interconnection agreement, Ameritech and CLEC agree
t hat proof of damages from any nonconpl i ant
performance measure would be difficult to ascertain;
and, therefore, the payments made pursuant to the
pl an are a reasonabl e approxi mati on of any
contractual damage resulting froma nonconpli ant
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performance measure.

MR. METROPOULOS: Excuse me, if you're reading
froma docunment, could you just show him a copy.

MS. NAUGHTON: | certainly could.

MR. METROPOULCOS: Thank you
BY MS. NAUGHTON:

Q This is the exhibit attached to the 0120
order. It's the modified plan. This is the sentence

I"mreferring to.

A Uh- huh.
Okay.
Q So while maybe the "liquidated damage" term
may be a misnomer, it certainly seens clear fromthis
statement that this is still and intended to be an

approxi mati on of damages; would you agree?

A My understanding is, is the payments are
conmpensation, yes, for approximtion of damages t hat
may occur -- or may have occurred as a result of the
service delivered.

Q Thank you.

MS. NAUGHTON: Give me a m nute.

That's all | believe | have. Thank you.
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ADM NI STRATI VE LAW JUDGE SAI NSOT: Anybody

el se?
MR. ROWLAND: Yes.
CROSS- EXAM NATI ON
BY
MR. ROWLAND:
Q Good afternoon, sir. My name is Tom
Rowl and. | represent Cinmco Comuni cation and Forte

Communi cati on.
Coul d you turn your direct testinony
pl ease, the table on Page 10.
A Yes.
Q And | think you testified earlier that
while we're tal king about particular nonths in 2002,
you present on this table data for all of 2002 and

all of 2003; correct?

A That is correct.

Q In terms of percentage met; is that
correct?

A That is correct.

Q And back to what you said a few m nutes ago

in relation to your footnote on Page 2 about the CLEC

167



10

11

12

13

14

15

16

17

18

19

20

21

22

aggregate test, this is percentage -- these
percent ages are based on SBC s analysis; correct?
This is your test?

A Yeah. This is the obligation we have to
report performance measures. This is the result of
t hat obligation and the result of those measures.

Q Okay. And would you agree with me that
| ooki ng at particular nonths, you were below the 90
percent |evel, for instance, for January 20027

A Yes, there's variants from month to month
above and bel ow the 90 percent |evel.

Q And, for instance, on March of 2002, it's
bel ow 90 percent; correct?

A Yes, it is.

Q And we could go through all of these; but,
basically, take a | ook at your table. There's nine
months in this table where you're bel ow 90 percent;
correct?

A Yes.

Q Okay. And sonmething el se about the way the
data is presented. You've got January through
December of '03 and up through June, obviously, there
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was a plan in effect. It's the same plan, the
01-0120 pl an. It may have been subject to a
different |1 CC order but it was in effect during that
time frame as well; correct?

A That is my understandi ng.

Q And isn't it true that when you paid out
remedi es, say you paid out some remedies in October
or November of 2002, if a CLEC had the 0120 plan and
then continued to have it into 2003, if you had
performance problems, say, on FOC returns -- that's
F-O-C -- FOC returns with a particular CLEC, it's
possi bl e that under the plan the amount of remedies
woul d i ncrease, would get stepped up; isn't that
true?

A One function of the plan is that if you
m ss a measure in nultiple months, consecutive
mont hs, that the amount per month -- per occurrence
or per nonth depending on the PM does increase, yes.

Q We can talk about this in more in detail if
you want, but let me just sort of cut to the chase.
If, in fact, that's the case and there were, you

know, performance measures that were not met in these
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first three months and whatever you pay CLEC X during
that time, it's quite possible that through the
period January '03 through June '03, you would have
paid a ot more in remedies for those nonths for that
same CLEC assum ng you had the same performance

measure of failures?

A So | can make sure | understand your
guestion, I'Il try and --

Q It's not a convoluted question

A -- phrase it back to you.

If there were m sses in, for exanple,
Oct ober, Novenber, and Decenber, consecutive months
m sses for the same PM we would have escalation in
t he amounts paid.

|f those m sses continue into January,
February, March, they continue to escalate up to a
six months -- six consecutive month |evel and then
they would be at the same | evel every month going
forward until such time as the measure was then met
in a subsequent nonth, yes.

Q Okay. Could you turn to your reply

testi nony, please.
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A | ' m there.

Q And you're responding there to testinony

filed by Cinco. In particular, you're tal king about
certain performance measures, billing accuracy,
billing compl eteness and mechani zed provi sioning

accuracy; is that correct?

A That is correct.

Q And t hose performance neasures are PMs 14,
17 and 12 respectively?

A Yes.

Q In terms of what is presented in
M. Dvorak's testimny, the types of issues that are
effecting or effected certain CLECs back in this tinme
frame, 2002 -- first of all, the different
performance measures m ght have effected different

CLECs in different ways based upon the business plan;

correct?
A The performance that we delivered to CLECs
woul d vary just naturally. It's not going to be the

same for everybody, and there could have been
different performance measured m ssed for individual
CLEGCs. | couldn't -- my understanding when you speak
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of a CLEC s business plan is, typically, that they
order different kinds of products fromus and so if
we performreally well on one type of product across
the industry, |ower on another product across the
i ndustry, that CLECs who were ordering the one
product perhaps were having a better experience than
CLECs that were ordering the other product. | f
that's what you mean by different business plan --

Q Ri ght .

A -- 1 would agree there's undoubtedly
variati on between the products between CLECs.

Q Al'l right. Okay. That's fair. Thank you

Wth respect to what's highlighted in
t hese particular measures, and we could probably talk
about many measures, but we're tal king about these
particular three here in your testinmony on Page 5
goi ng over into Page 6.

Isn't it true that what's inmportant to,
in this case, Cimco m ght be reflected in what's
actually paid out to Cinco in those three nonths;
isn't that true?

A In regard to those measures?
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Yes.

O

It couldn't be.

Q Excuse me?
A It could not be.
Q It could not be.

M. Ehr, let me have you go | ook at a
particular item You're famliar with M. Dvorak's
testinony?

A |*ve reviewed it and responded to it.

Q And do you have Schedule 1 there with you?

A Not to M. Dvorak's, no.

Q Prior to reviewi ng M.
did you | ook at individua

preparation for this case?

Dvorak's testinony,

CLEC performance data in

A Prior to reviewing his testinony?
Q Yes.
No, | did not | ook at individual CLEC data
prior to his testinony.
MR. ROWLAND: May | approach the wi tness?
ADM NI STRATI VE LAW JUDGE SAIl NSOT: Yes.
MR. ROWLAND: This is already an exhibit

schedule in --
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ADM NI STRATI VE LAW JUDGE SAI NSOT: Right. In
M. Dvorak's testinmony.

BY MR. ROW.AND:

Q Sir, I'm handing you what's been marked --
or is in the case as Schedule 1. 1It's a confidenti al
document. We don't necessarily need to tal k about

actual amounts, but we can tal k about parameters.

It purports to be a document actually
gener ated by SBC. It was given to the CLECs
i ndi vidually. Each one is individually marked. And
it shows the prorated amounts and interest paid and
total due for the three months periods, October '02
t hrough December '02.

A Yes.

Q So, M. Ehr, you've seen this before;

correct?
A Yes, | have.
Q Let me direct you to a particular

reference. And | think Cinco also provided this to
you in response to data requests.

A Yes.

Q Could you |l ook at -- and, again, this
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actually provides a performance measure for Cinco.
It provides performance measures by nonth; correct?
A That is correct.
Q And |l et nme be clear. Of failed performance
measures per month?
A Yes. It identifies performance measures
that we paid remedies to Cinco on.
Q Okay. If you | ook at Novenber for -- just

an for exanmple, Performance Measure 17, which | think

we were talking about is billing conmpl eteness;
correct?

A Yes. Performance Measure 17 is titled
billing compl et eness.

Q Okay. And without going into the --

actually saying the number, the number -- the amount
t hat was paid for that measure indicates -- first of
all, it's a |large nunber; correct?

A Yes, it is.

Q Rel ative speaking in ternms of performance
measures on this table, it's a |large nunmber?

A Yes. It's evidence of an individual

measure that was m ssed nultiple months. That's why
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t he number is

Q
right?

A

| ar ge.

It's not

lt's not

est abli shed --

Q

A

I n

‘0

1.

maki ng the grade, obviously;

maki ng the standard that was

in the process that's -- there's a

di fference between what was reported and what was the

actual i npact

Q

of

Ri ght .

Okay.

t hat performance.

And if you |l ook at, again, for

the same measure in December in 2002, again, there

a rather

A

Q

| arge payment, remedy payment; correct?

Yes.

Okay.

So back to your statements about

Mr. Dvorak's testinmony, what he raises in his

testi mony m ght

correct?

A

I n

reflect what's inportant to Cinco;

response to -- my earlier response to

this question --

Q

No.

I's

Can you just answer ny question now.

It

reasonable to assune that

S
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M. Dvorak is putting in his testimny some reference

to a measure that may be inmportant to Cinco? Yes or

no?
A That's reasonabl e, yes.
Q Thank you.
Now, with respect to something you say
about billing accuracy, first of all, billing

accuracy whether this measure captures it or not,
billing accuracy is important to a CLEC;, is that
true?

A You'd have to ask the CLEC. lt's important
to SBC that we deliver -- or AT&T that we deliver
accurate bills, yes.

Q So we can assune it's probably inmportant to
ot her carriers as well?

A | woul d assune so. | would agree with you
t here.

Q Okay. MW th respect to -- it's on Page 5
here.

Actually, it's on Page 6.
Approxi mately, the answer that's contained in Line
123 and 124, the further answer to all of that. And
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what 1'd |like you to do is compare what M. Dvorak

says in his testimony. Could you turn to his

testinony.

A | don't have his reply testimony.
Q | will give it to you.
And | m sspoke. It's actually a

reference to his direct testinmony.
Now referring you to Lines 65 to

M. Dvorak's testinony.

reply

68 of

ADM NI STRATI VE LAW JUDGE SAI NSOT: Are you

saying M. Dvorak has reply testinmny?
MR. ROWLAND: Yes, he does.
ADM NI STRATI VE LAW JUDGE SAIl NSOT: Okay.
THE W TNESS: MWhich |ines again?
BY MR. ROWL_AND:
Q Excuse me?
Which |ines again?
Q Approxi mately 65 to 68.
Do you see that?

A | see that.

Q Okay. Isn't true that M. Dvorak says that

Cinmco had to devote accounting time to audit

numer ous
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billing issues that arose; isn't that true?

A That is what it says, yes.

Q Thank you.

Now, Mr. Ehr, earlier in response to M.
MacBri de's questions you indicated some of your
duties of your particular department. Do you
participate in conference calls with CLECs or did you
at this time in 2002 or 2003 when they were trying to
wor k out operational problenms?

A My position as performance measurenent, |
participated in various face-to-face meetings,
conference calls on performance measurement and
remedy plan issues, not on operational issues.

Q Okay. So you weren't part of any
conference calls with Cinco in 2002 or 2003; correct?

A Ot her than to the fact that Cinmco may have
been participating in collaborative that AT&T had
with CLECs at the time, no, | wouldn't have been. I
don't recall being in any specific Cinco calls.

Q So you have no way of knowi ng what it was
this Cinmco in particular went through in ternms of
operational issues, systemissues, processing issues?
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A Ot her than reviewi ng the responses to
di scovery, no.

Q And the same would go for Forte, you were
not, obviously, on any calls with Forte?

A | would have to think back and review, but
| don't recall any specific operational calls that |
was on with Forte.

Q As part of devel oping performance measures
in your shop, when those are fornmul ated and are
formul ated, they beconme something that is publicly
accessible, it's up on your Wb site, SBC s --

AT&T's Web site; correct?

A It's accessible to CLECs who have taken the
effort to get a password, a user |ID and password.
It's not generally publicly avail abl e.

Q And it's also incorporated or a part of the
CLEC users gui de?

A When you say CLEC user guide, are you
referring to the supporting documentation on CLECs
on-line?

Q Yes.

A The CLEC on-line Web site contains a | ot of
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information including the user guide. My
under st andi ng of the remedy plan and the performance
measurenments, is it's docunented in a separate area
of the Web site. It may be referenced in a CLEC user
gui de, but the actual remedy plan, the performance
results, the performance measurement are in a
separate section

Q Well, isn't it true -- and the reason
think I know this is because |I think |I've been on
e-mail lists that were used. You' ve sent out
documents, but there, in fact, is a user guide that
i ncludes documentation as part of the user guide that
has some detail about performance measures?

A Okay. You referred to the CLEC user guide.
| think you're really referring to the -- at the
time, they were still officially |abeled as SBC
M dwest Performance Measurements user guide.

Q Okay. Thank you.

A If that's the document you're talking
about, yes, | have a responsibility to main that
docunment .

Q And you don't happen to have copy of your
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user guide with you?

A | do not.

MR. ROWLAND: May | approach the witness?

ADM NI STRATI VE LAW JUDGE SAI NSOT: Yes, you
my.

BY MR. ROWL_AND:

Q M. Ehr, I'm handing you what is a document
fromthe performance measurement user guide. It
actually is one particular measure that's been
di scussed, and that's mechani zed provision and
accuracy.

A Yes.

MR. METROPOULOCS: May | have a copy al so?

Thank you.
BY MR. ROWL_AND:

Q Now, there's a box there. It says business
rule; is that correct?

A That's correct.

Q And for all of our edification, business
rule is basically an SBC business rule?

A It's the business rule that the CLECs and
SBC have agreed upon.
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Q Okay. Could you read what it says there in
the business rule for the record.

A Thi s measurenent conpares the USOCs,
U-S-O-C-s, order -- on a mechanized order to the copy
of the order which updates the customer billing
dat abase.

Q Okay. And that was in effect in 2002 and
2003, as far as you know?

A Yes.

Q And for clarification or for the record
USOC i s what ?

A USOCs stands for, if I recall it correctly,
a Universal Service Order Code. So it's a code that
is placed on service orders that SBC gener- -- AT&T
generates to distribute to its downstream systenms so
that it can provision the service.

Q And the idea -- the fact that it references
mechani zed order, the idea of this is it's supposed
to be electronic; correct?

A Yeah, the idea is it's a mechani zed process
t hat generates those USOCs and puts them on the
order.
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Q Okay. And 2002 or 2003, was there a

replacement for this measure?

A A replacement ?
Q Yes.
A | think we've already tal ked earlier, this

measure was in effect at that tinme.

Q Okay. And so for 2003, it was still in
effect, as far as you know?

A | believe this nmeasure was in effect for
the 2002 through current time frame.

Q Okay. Let's take a hypothetical. Let's
say that this particular measure upon the agreement
of SBC and the CLECs, let's say it was replaced with,
as you referred to some of your other testinmony,
better measures or nmore accurate measures. Okay?
Let's just assume that.

A Okay.

Q Woul d you agree -- would AT&T agree to
retroactively apply that new performance measure to
any remedy payments that occurred back in 2002?

A | mean, in response to the hypothetical,
don't think we've ever been presented with that. I
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don't know of any reason why we would agree to
retroactively apply performance nmeasure.

Q That's fine. Thank you

And with respect to what occurred, you
know, also on your chart on Page 10 of your direct
testi nony, what occurred in July 2003 to the end of
2003, the Section 271 plan you've already spoken to
t hat earlier today, but would it be fair to say that
SBC had a hand in witing that plan?

A Just to make sure, which plan?

Q 271 pl an.

Yes.

Q Al'l right. And just so we're clear, I'm
referring to what's on your chart on your direct
testimony.

A Yeah. The Section 271 plan is the plan
t hat we proposed in the 271 docket. So we were the
aut hor of that plan.

Q And you wrote it -- and when | say "you
wrote it," the company had a hand in writing it.
You also had a hand in witing it?

A Yes, | did.
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Q Some of my other questions have already
been asked and asked, so I'll skip through here.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Woul d you
like to take a quick break?

MR. ROWLAND: Excuse me?

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Woul d you

like to take a quick break?

MR. ROWLAND: |f anybody wants to take a break,

that's fine.

ADM NI STRATI VE LAW JUDGE SAI NSOT: | don't know

how | ong that's going to take.

MR. ROWLAND: | have a number of nore
guesti ons.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Oh, that's
fine. | just that it would give you a chance to

review if we left for five m nutes.

MR. ROWLAND: No. " m going to continue this.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.
MR. ROWLAND: Thank you
Yes, actually, a break would be an

excell ent idea.
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ADM NI STRATI VE LAW JUDGE SAI NSOT: Just a
five-m nute break.

(Wher eupon, a brief
recess was taken.)
BY MR. ROWL.AND:

Q M. Ehr, can you turn to Page 7 of your
rebuttal testinmony, please.

A ' m there.

Q On Line 139, you talk about "correct
identifiers.” 1 don't really want to dwell on this;
but in terms of identifier, what do you mean by the
word "identifier"?

Are you referring to a software ternm

A By identifiers, I'mtalking about the
val ues of specific fields |like we talked earlier
about Universal Service Order Codes and other types

of fields. The identifier, the value that should

have been in that field on an order may not have been

correct.
Q Okay. That's fine. It's just a
clarification.

Coul d you turn to Page 17 of your
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testinony?

A Direct?

Q No, no. Reply. I'"'m sorry.

It continues fromthe previous page.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Sorry about
that. [I'Il be back in a second.

MR. ROWLAND: Hol d that thought.

(Wher eupon, a brief
recess was taken.)

ADM NI STRATI VE LAW JUDGE SAI NSOT: Conti nue.
BY MR. ROW.AND:

Q M. Ehr, | directed you to Page 17 in your
rebuttal testinmny. And you've been waiting with
abated breath to what the question was.

A Yes.

Q You say in Lines 358 through 359, There is
no plan that can be put in place retroactively that
will change the historic performance of SBC-111linois.
Correct?

A That is what it says, yes.

Q And you're not referring to that as a
standard in any | CC order; are you? That's just your
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opi nion?

A | guess it's plain fact in my assessnent
because performance has already been delivered that
there's not going to be -- we can't change what's
al ready happened. And so if sonmething were tried to
be done retroactively, it change performance.
Performance is what it is.

Q And, simlarly, you know, when | was asking
you about particular measures whether it was
Performance Measure 12 or Performance Measure 17,
those were the performance measures in effect in
2002; correct?

A The performance nmeasures were in effect at
the time and the performance results were what we
reported based on the inplementation of those
measures at that time.

Q Actually, | meant to ask you this earlier
The actual paynments of remedies occurred after that
period actually occurred in March, | think, of 20037

A | think in the Cinco case the paynments were
in March because of the timng it took to get the
notice in and there's some -- |'d have to research

189



10

11

12

13

14

15

16

17

18

19

20

21

22

the details, but it was all paid in March for those
mont hs, for Cinmco, with interest.

Q And | think that was the way for Forte as
wel | but maybe.

A Okay.

Q Can you turn to Line 142 in your testinony,
pl ease.

ADM NI STRATI VE LAW JUDGE SAI NSOT: s this his
redirect?

MR. ROWLAND: Reply testinmony. Thank you.

THE W TNESS: Okay.

BY MR. ROWL_AND:

Q And you refer to Performance Measure 35,
Percent Trouble Reports within 30 days?

A Yes.

Q Now Mr. Dvorak didn't bring that up in his
testimony; did he?

A | don't believe he did, no.

Q And, in fact, there's | ot of measures that
we can tal k about in ternms of performance. There's
literally dozens of performance measures and failed
performance measure we can talk about in relation to
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particul ar conpanies, |like Cinco; correct?

A Yeah, there's a | ot of performance
measur es. My testimny there was specifically on the
i ssue of provisioning accuracy.

Q Thank you.

And then -- | don't want you to go --
state a nunber because it's a confidential number,
but the number you have there on Line 148, Cincto
didn't give that nunber to you; did it?

A No. That's the number that we reported in
our performance results for Cinco.

Q In relation to PM 35; correct?

A That's correct. That's the reported
results.

Q Wth respect to the nunber that you report
on that line, do you know what the order nunmber would
be? | don't want you to say it out |oud, but do you
know what it would be for October, Novenber,
December ?

A | don't have it, the data in front of me.
I"d only speculate to what it would be based on a
percent age of that number.
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Q And you don't provide it in your testimony?
A | don't. I think I was responding here to
the -- nmy expectations. I"m responding to the nonths
that M. Dvorak discussed in his testinmony.
Q Okay. MW th respect to -- in your
testinony, | think in it's your rebuttal testinmony.
"' m not exactly sure what |line, but | think you
of fered a suggestion that, if CLECs were
di ssatisfied, they'd filed complaints; isn't that

true, generally, what you say?

A Yes.
Q In saying that -- and | don't mean to be
flippant at all -- you're not encouraging litigation

of parties' issues?

A Of course not. We don't want to have to go
t hrough all the effort and time, and that's why we
think that a remedy plan |ike we have today, which is
sonmet hing that we voluntarily agreed to appropriate
to, is appropriate, to avoid all those expenses for
both parties.

Q Thank you.

Looki ng back to 2002/2003, in fact as a
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result of performance measure assessment, however you
want to define it, SBC did change different systens
and processes to provide service to CLECs; correct?

A | *'m not aware of any specific changes that
we made to systenms and processes that was driven by
performance measurement results.

| believe the changes that were going on

at that time, number one, particularly the 2002 time
frame, were driven by the two-seventy -- the
Beari ngPoi nt test by the audits that were --

Q Well, let me stop you right there.

Part of that, you know, the

Beari ngPoi nt anal ysis, they were hearing from CLECs;
correct?

A | understand that CLECs were providing
i nput or were able to understand what was going on --

Q And to the extent that a CLEC was scream ng
about some issue, FOC return or whatever it was, that
woul d have been taken into considerate, the design
performance measure?

A | believe the most inmportant ways that CLEC
i nput is through the CLEC forum which was in effect
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at that time and continued to be in effect, which is
where CLECs can bring any of their operational
concerns to SBC. And we | ook at them and prioritize
them and deal with the things as appropriate for the
i ndustry as a whol e.

Typically, individual CLEC issues are
dealt with on a business-to-business basis, you know,
with the account managenment team  They work the
i ssues as they're deemed appropri ate.

Q Don't you think it's fair that to the
extent that through business-to-business conferences
or discussions that systems woul d have i mproved?

A There's the possibility; but, typically,
these are systens that are serving hundreds of CLECs,
you know, 160 or so, | think, is what we had active
in Illinois at the time.

Typically, we don't go and change a
process or a systemto satisfied one individual CLEC.
If it's something of interest, we have systenms that
are documented and defined; and if a CLEC has
concerns about the service they're getting, we go
t hrough that issue. W work them on a
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busi ness-to-business basis. |If that's something that
then needs to be elevated to a system or process
change that effects all CLECs, it goes to the CLEC
user forum is nmy understanding.

Q Are you famliar with performance measures
t hat m ght have effected, for instance, CLECs where
the CLEC was overbilled for services?

A | would just clarify your question. The
performance measures don't effect CLECs. You nean
there's a performance that was reported that could
have had a negative inmpact?

Q Ri ght .

A Okay. I know there was a | ot of discussion
about, specifically in the 271 proceedi ng, about
billing performance. And to sone degree, | think
some of that was -- some of those issues would have

been reflected in performance results.

Q | can give you an example. Wth Forte, for
instance, there was quite an issue with that. [*'m
just telling you. | don't know if you know.

But to the extent that there was a
di spute over significant amunts of money, do you
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realize that that was ultimtely resolved, that SBC
settled those issues? Do you have any know edge?

A | have no doubt that SBC solves billing
di sputes on a regular basis with business-to-business
wit h CLECs.

Q Okay. Do you know what a jeopardize notice
is, a jep notice?

A Yes, | do.

Q And when does that occur? When is it used?

A A jeopardy notice is sent to CLECs and the
most conmmon type of jeopardy, particularly from a
performance measurement perspective, is when we need
to notify the CLEC that there's a chance that the due
date that we've sent back to themon a firm order
confirmation, the FOC you mentioned earlier, is not
going to be able to met. So that the CLEC has the
opportunity to work with their end custonmers to --
and with AT&T to make sure we can deal that nost
effectively.

Q And, in fact, in the best of circunstances,
it's supposed to work as an electronic jep notice;
correct?
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A My understanding is they' re sent both in
electronic format, if that's the way we regularly
interact with the CLEC, but should the electronic
format not be able to be used for some reason, that
there are manual processes, faxes, et cetera, that
can be used.

Q Do you know that in the 2003 time frame
spilling over from 2002, that there was a rather
| arge issue of jep notices not getting to the

desti nation, that they were piling up somewhere?

A "' m not aware of that issue, no.
Q Do you know what a change request is?
A | believe you're referring |like an OSS

change request that a CLEC would submt through the
change of management process. Yes, |'m aware of
t hose.

Q And what is your understanding?

A My understanding is that it's a request
froma CLEC or a group of CLECs seeking some kind of
a change to AT&T's manual or system processes.

Q And that m ght occur as a result either

CLEC, AT&T discussions or as part of the CLEC user
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forum?
A Yes. Basically, my understanding is,
ei ther AT&T could bring a suggested change into that
process or CLECs can bring it into that process.
Again, either, as you say, one on one or -- at |east
they -- you know, one party still has to bring it
into the process and that's through a formal change
management, regular meeting conference call process.
Q Okay. Do you know what a defect report is?
A A defect report generally to me is an
identification that there is a defect, some kind of a
problem in a system where it's not meeting the
requi rements that have been defined.
Q Okay. And is it your understandi ng that
when a defect report is issued, that it's, in fact,

SBC fixing the problemon its side?

A | don't know definitively if SBC -- every
defect report is recognized to be a defect. | f SBC
i ssues a defect report, | think it typically is
acknow edgment that there is a -- sonme kind of a

problem that needs to be addressed.
Q Okay. Are you famliar with problenms with
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wor ker in the way? Do you know that tern?

A | "ve heard the term " m not very famliar
with the details. |[|'ve not been involved in any of
the operational issues, nor any of the discussions
with CLECs on those issues.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: What's the
name of that term again?

MR. ROWLAND: Wbrker in the way.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay.

BY MR. ROW.AND:

Q There's anot her one, maybe not exactly
rel ated, but do you know the term provide tone on
line?

A As a | ayman, not as a tel ephone engi neer.

Q Okay. That's fine.

MR. ROWLAND: One second.

BY MR. ROWL.AND:

Q Wth respect to sonme of the earlier
di scussion -- | don't want to cover the whole |ine of
guestioning; but with respect to some of the
di scussi on about Tier 1 or Tier 2, Tier 1 is usually
referred to for |Iiquidated damages; correct?
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A Tier 1 is paynments that

results that we report,

i ndi vi dual CLECs.

payments t hat

we make to

we make either

Q Okay. But for liquidated damages?

A Wel |, again,

think, is not in the remedy plan.

think we've always felt that

they're |iquidated

damages, but the remedy plan doesn't

Q We' ve been over

A Okay.
Q We won't
Ti er

assessment ?

A | believe that

plan. It's an assessnment,

this?

repeat that.

cal |

the term Il iquidated damages,

It's payments.

2 is basically a penalty

typically use, and that's paynments that

the state based on aggregate performance to all

CLEGCs.

MR. ROWLAND:

Okay. Thank you,

That's all the questions that

THE W TNESS:

Thank you.

have.

M .

term may be in the remedy

is a termthat we

t hem t hat .

were made to

Ehr .
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ADM NI STRATI VE LAW JUDGE SAI NSOT: Anybody
el se?

| just have a few questions.

EXAM NATI ON

BY

ADM NI STRATI VE LAW JUDGE SAI NSOT

Q M. Ehr, am | correct that if the 01-0120
plan is not extended for these, the three nonth
period in question, that CLECs won't receive any
conpensation for SBC performance failures?

A CLECs have already received conmpensation
for the performance failures at that time.

Q Oh, that's -- but -- you're correct.
phrased that question poorly.

But then SBC woul d pursue whatever
remedies it had to recoupe with those nonies?

A That woul d be my understandi ng, yes.

And just -- that would be for the CLECs
at that time who had chosen to participate in the
0120 plan. Other CLECs who were under other plans
woul d not -- obviously, they would still have their
remedi es. We wouldn't be seeking repayment from
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anybody el se.

Q On Page 4 of your direct testinmony you said
that in the fall of '02, SBC was nmeeting or exceeding
approxi mately 90 percent of the performance standards
t hat were subject to
remedi es.

And you're talking -- when you use the
word "remedy," you're talking about making payments;
is that correct?

A Yes. The measures that we would have to
make payments on either to CLECs or to the state.

Q Do you know what SBC' s performance was for
standards that weren't subject to remedies?

A | don't know. | would assume it was in the
same range, you know, high 80s to 90 percent range.

Q And do you know how many standards don't
have remedi es?

A I n general, at that point in time, | think

we had about, you know, a half to two-thirds of the

measures were subject to remedy, probably nore -- 60
percent, | think, is my recollection. And then there
were -- the remai nder were not subject to remedy.
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| think it's safe to say it's over half.

Q | gather from your testinony that you're of
t he opinion that 90 percent performance is good; is
that correct?

A Yes. Because of the conplexity of
reporting and the variants that we can see nonth to
mont h 90 percent and addition some of the statistical
issues with the way the measurenment is done, yes, 90
percent is good performance.

Q And on Page 5 of your direct testinmny, you
said that SBC had other remedy plans in place in the
fall of 2002. Any of those -- did those remedy pl ans
have the K-table?

A One of -- they both have a table for
determning the critical value that you conpare to.
One of the plans, the plan that had continued from
the merger agreenment, did still have the K-table in
that the function of making sure that we didn't pay
for msses that would be expected to be false --
what's called false failures. That's the purpose of
the K-table. That was still in effect in that plan
yes.
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Q So you're saying you had two pl ans?

Yes. For CLECs who were on that plan and
didn't take the actions to go to the 0120 plan, we
made the decision that we would continue to pay those
CLECs on that plan as opposed to not pay them
anyt hi ng.

Q And this is the Texas remedy plan?

A Yes.

Q And that's the one with the K-table?

A Yes, it is.

Q And then other one that you tal ked about?

A The other one, a much smaller nunber of
CLECs, it's basically the plan that was put into
effect as part of the FCC merger approval, we had
anot her plan that CLECs could take advantage of
called a 13 State, at the time. |It's now the 11
St at e. And it basically has a different set of PMs,
a different remedy construct.

And the advantage for CLECs if they want
the same plan across all 13 states for SBC at the
time, they could have that plan and have the sane
pl an everywhere.
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Q "' m just
modi fi ed K-t abl e,

A Vel |,

Texas plan serves two purposes.

based on the number
performed for an
val ue, statistical

parity measures.

The ot her

based on t hat

expected nunber

curious now, it
i's that

the K-table as it

i ndi vi dual

val ue,

nunmber

had ki nd of a
what you're saying?
existed in the

One was to define
of transactions or tests that we
CLEC, what the critical

is to determ ne parity for
function of the table was,

of tests, what would be the

of false failures based on the 95

percent confidence in the parity test.

So the table physically in the docunent
served two purposes. There's two colums. One was
the Critical Z, the other was the -- or, actually,
three colums. The number of tests, the number of
excl usions, and the actual Critical Z.

So that was how -- what the purpose of
the table is, for statistical issues.

Q So -- but
You're saying that

A Yes.

the second - -

| "' m not sure | understand.

the 13 State --
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Q That that had the K-table?

A It had the table. It's generally referred
to as the K-table because of the K value is part of
the table. That table existed there, again, for the
pur pose of determ ning that critical statistical
value for parity tests. It did not have the sanme
exclusion function that was in the Texas pl an.

Q Oh, okay. Got it.

And your testimony talked a little bit
about SBC' s 271 Procedure in Illinois. And I just

want to clarify. Section 271 concerns federal | aw;

right?
A My generic understanding, not being a
| awyer, is that Section 271 is part of the Tel ecom

Act, and it's related to the things that need to be
done for us to be able to sell long-distance in our
| ocal service areas.

Q Okay. You just answered my second
guesti on.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Thanks.
have no further questions.

THE W TNESS: Okay.
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MR. METROPOULOS: Your Honor, | just have a
brief redirect, if | may.

REDI RECT EXAM NATI ON
BY
MR. METROPOULCOS:

Q Just a few questions, M. Ehr.

First, recalling your discussion with
M. MacBride, do you recall talking about the terms
of an agreement between SBC and TDS t hat had what you
call a fall-back provision?

A Yes.

Q In 2002, what was SBC s position as to
whet her any ot her CLEC could get the sanme fall-back
provi sion?

A It would have been that we would offer
those same terms to any other CLEC who chose that
pl an.

Q Do you also recall talking with M.
MacBri de about the distinction between aggregate
results for all CLECs and individual results for one
CLEC?

A Yes.
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Q As director of performance measures, what

| evel s of performance do you report to individual

CLECs?

A Well, we report the levels that the
performance results generate, if | understand your
guestion.

Q Okay. Well, do you report both at the
aggregate and the individual |evels or one or the
ot her or --

A For individual CLECs, we report their
i ndi vidual results -- they also have the ability to
see the aggregate result for all CLECs, but we
only -- for an individual CLEC, we generate results
for their performance measurements based on their
i ndi vi dual activity.

Q And in your experience, what correlation
there between individual CLEC results and aggregate

CLEC resul ts?

A Typically, the correlation is pretty tight.

In other words, we don't see, you know, 90 percent

performance overall for the industry and CLECs at 60

percent of measures met or at 100 percent of measures
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Typically, if it's a 90 percent, we're
clustered within, | mean, generally, plus or m nus 3,
4, 5 percent, typically.

Q Okay. To the extent any CLECs in this
proceeding raised any issues with respect to their
i ndi vi dual performance, did you address those
concerns in your rebuttal testimny?

A | believe | did so.

Q Do you recall talking with M. Row and
about the business rule for a Performance Measure 12,
provi sion accuracy?

A Yes.

Q And can you tell us -- do you recall also
tal king to him about whether there m ght be some
alternative way of measuring provisioning accuracy?

A Yes.

Q I n October 2002, was there already another
way to measure provisioning accuracy?

A Yes, there was.

MR. ROWLAND: "' m going to object at this
poi nt .
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| asked himthis question-related area at the time
and he didn't know. Now, after consultation with
counsel, he seenms to have an answer. I think it's
ki nd of unusual.

MR. METROPOULOS: Your Honor, his question was
couched as to, hypothetically, if an alternative
measure coul d be developed in the future, would it be
applied retroactively?

MR. ROWLAND: That was one questi on.

MR. METROPOULOS: |'m asking about whether --

MR. ROWL.AND: That was one question, Jim The
ot her question was, |Is there a replacement? And he
said he didn't know.

MR. METROPOULCS: Your Honor, again --

ADM NI STRATI VE LAW JUDGE SAIl NSOT: What was
your question again, M. Metropoul os?

MR. METROPOULOS: \hether there was also --
whet her there was another measure that al so addressed
t he provision accuracy.

' m not saying that there was a
repl acement. "' mjust saying that there was anot her
measure that addressed issue.
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MR. ROWLAND:

of cross, anyway.

MR. METROPOULOCS:

Well, that goes beyond the area

Again, | believe if he's

trying to limt his area of cross and not let this

Conmm ssi on see what

ot her relevant data there are,

certainly disagree with his objection.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: | really
think Mr. Rowl and has a point here. It was -- what
you're referring to right now, M. Metropoul os, is

t he substance of what

be the exact wording,

same t hing.

M. Rowl and sai d. It may not

but it pretty nuch means the

So the objection is sustained.

MR. ROWLAND:

Thank you, your Honor.

MR. METROPOULOS: Okay. I have no further

guesti ons, your Honor.

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Okay.

Nobody?
M.

MR. ROWLAND:

Ehr ,

you're free to go.

have one nore witness.
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(Wtness sworn.)
W LLI AM DVORAK,
havi ng been called as a witness herein, after having

been first duly sworn, was exam ned and testified as

foll ows:
DI RECT EXAM NATI ON
BY
MR. ROWLAND:
Q Coul d you pl ease state your name and your

busi ness address.

A My name is Bill Dvorak and | work with
Cimco Communi cations, |ocated at 1901 South Meyers
Road, Suite 700, in Oak Brook Terrace, Illinois.

Q M. Dvorak, what is your title?

A Chi ef financial officer.

Q And have you prepared or had prepared under

your direct testimony in this case?

A | have.
Q And it consists of several pages of
guesti on and answers. If | asked you those questions

again today, would your answers be the same?
A They woul d.

212



10

11

12

13

14

15

16

17

18

19

20

21

22

Q | show you what's been marked as -- excuse

me, and that exhibit for the record is Cinmco 2.0.

| show you what's been marked as Cinco
Exhibit 2.0, reply testimony of WIIliam Dvorak on
behal f of Cimco Communi cations.

Was this prepared by you or under your
di rection?

A Yes, it was.

Q And included with it were two attachments,
the first of which was Schedule 1, the docunent Cinco
Communi cations State of Illinois, and it's a summary
of amounts paid in October of '02 through December of
"02; is that correct?

A That's correct.

ADM NI STRATI VE LAW JUDGE SAI NSOT: You need to
speak up, counsel.

BY MR. ROWL.AND:

Q I n addition, attached to your testinmony,
Schedule 2 is a letter and docunents to the FCC by
Ci nco. It's actually 14 pages long; is that correct?

A That's correct.

Q And if | asked you the questions, your
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answers to the replied testinony today would be the
same?

A They woul d be.

Q Okay. In addition to providing Cinco
Exhibit 2.0, there is confidential data including in
Schedule 1. That's a confidential document; correct?

A Correct.

MR. ROWLAND: | tender the witness for
Cross-exam nati on.

I move for the entry of Cinco
Exhibit 1.0 and Cinco 2.0 into evidence.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Any
obj ection?

MR. METROPOULOS: No, your Honor.

ADM NI STRATI VE LAW JUDGE SAI NSOT: That being
the case, your notion is granted. Cinmco Exhibit 1.0
and Cinco Exhibit 2.0, which the are the direct and
cross- -- or, excuse nme, direct and reply testimony
of Mr. Dvorak are admtted into evidence.

(Wher eupon, Cinco
Exhi bit Nos. 1.0 and 2.0 were
admtted into evidence.)
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ADM NI STRATI VE LAW JUDGE SAI NSOT: And you wil

give me copies?

MR. ROWLAND: Yes. | will make sure you have
copi es. For instance, you do you not have the direct
testimony? | gave you the reply testinmony.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Ri ght .
Well, we'll take care of it at the end of the day.
(Wher eupon, a discussion
was had off the record.)
MR. ROWLAND: | tender M. Dvorak for
Cross-exam nati on.
MR. METROPOULQCS: Thank you, your Honor.
CROSS- EXAM NATI ON
BY
MR. METROPOULOS:

Q Good afternoon, M. Dvorak. How are you

doi ng?

A Fi ne.

Q You' ve been patiently waiting, and now
you'll be rewarded, hopefully, with only a few
gquesti ons.

A That woul d be nice.
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Q My name is Jim Metropoul os an attorney
representing AT&T Illinois, which was formerly known
as SBC-1llinois. It's identified as such in your
testinony.

l"d like to turn to your rebuttal

testimony, and I will direct you to Line 41.
A Okay.
Q And at Line --
A Wai t .
Q This is the rebuttal.

And at Line 41, you were asked whet her
there were performance measures m ssed that, as you
put it, significantly inmpacted Cinco's ability to
provi de service. Do you see that?

A | do.

Q Okay. And in response, you attach a
confidential Schedule 1 that, in your words, details
the remedy payments made by SBC to Cinco for the
Oct ober 2002 through Decenmber 2002 tinme frame?

A Yes.

Q And am | correct that Schedule 1 conprises

every single remedy payment made by SBC for that
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period in 20027

A Correct.

Q You did not exclude any paynents for any
reason; correct?

A No.

Q And you're Schedule 1 shows only
performance measures that SBC m ssed; correct?

A Correct.

Q Suffice it to say, these were not the only
performance measures that SBC reported for your
conpany during that time period; correct?

A Can you ask the question again.

Q Yes.

Suffice it to say, the performance
measures you |list on Schedule 1 were not the only
performance measures that SBC reported for your
company during that time period?

MR. ROWLAND: And, Jim | just want to clarify
the question. Are you pointing to something in
particular? |Is there something directly within --

MR. METROPOULOS: Actually, I'msimply trying

to confirmwhat is not on the Schedule 1, or.
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Whet her - -

BY MR. METROPOULOS:

Q There are additional performance measures
for which results were reported that do not appear on
Schedul e 17

A " m not sure if there are or not.

Q It's certainly possible, in your m nd, that
SBC may have passed at | east sone of the performance
measures it reported for Cinmco during that period?

A lt's possi bl e.

Q And to the extent SBC did pass, you did not
show us any of those performance measures that SBC
passed; correct?

A That's correct.

Q That was not part of your testimny. You
didn't undertake to show us the passes?

A That's right.

Q And for the performance measures that were
m ssed, your exhibit does not provide the performance
results on which the payments that you list were
based; correct?

In other words, you provided the remedy
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payment
A
Q
results
were - -

A

amount .
Yes, that's correct.
You did not provide the actual performance

t hat, you know, on which the payments

That's correct.

We woul d have to get that information

from you.

Q

regul ar
A

Q

A

And you do receive performance results on a
basis from SBC;, do you not?

The remedy dollars or the cal cul ations?

The cal cul ati ons.

They are posted on the Web site. W have

to go in and find them

Q

A

Q

Okay. They are available to you?
They are avail abl e.

Okay. You al so attached a Schedule 2 to

your testinony, a letter from your attorney, M.

Rowl and,

A

Q

| etter,

who's here with us, to the FCC;, correct?
Correct.
And am | correct that Schedule 2, the
was submtted to the FCC in connection with
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its review of SBC s application to provide
| ong-di stance service in Illinois; correct?

A That's correct.

Q And did Cinmco participate in those SBC --
in those FCC proceedings?

A We did.

Q And did Cinco also participate in the
proceedi ngs here at this Comm ssion where the
Comm ssion was investigating SBC s application?

A We did.

Q And were the sane issues that you noted in
Schedule 2 raised in the Illinois Comm ssion's
proceedi ng?

A | believe -- yes.

Q And in your testinmny, you don't say what
the I'llinois Comm ssion thought about the allegations
in your letter; correct?

A Correct.

Q And you don't say what the FCC decided with
respect to those allegations; correct?

A Correct.

Q We could go to the various orders by the
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Comm ssion or the FCC and find that out?

A Correct.

Q Suffice it to say, the Comm ssion's order
and the FCC's order are both in the public record,;
right? We can all find it?

A Sur e.

Q It's also fair to say that this Conm ssion
recommended approval of SBC s application to provide
| ong-di stance service?

A That's correct.

Q And it is also true that the FCC granted
SBC' s application; correct?

A That's correct.

MR. METROPOULOCS: | have no further questions.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Anybody

el se?
I have a few questions.
EXAM NATI ON
BY
ADM NI STRATI VE LAW JUDGE SAI NSOT
Q In your reply testinony, M. Dvorak, you

tal k about there being a history of SBC failing to
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execute Cinco orders. \What tinme period are you
| ooki ng at?

A Forever. | mean, it's been an ongoing
probl em of not getting orders processed on a timely
basis. There's ebbs and flows to that. The
particul ar owners for us after a -- it's called a
ELSOT (phonetic) release schedul e. Periodically SBC
requires that the EDI be upgraded. And during that
time period those were disastrous. And we would have
terrible time for months after that getting the
i ssues resolved. Then it will get better as we
resol ved i ssues and then we'd have another upgrade.

Q Thank you.

A Even when there weren't any ELSOT or ED
upgrades situations there would be ongoing
probl ens.

Q And you al so generally say that Cinco | ost

customers due SBC's i neffectiveness?

A Yes.
Q How do you know that?
A Well, the customers tell us. But let me --

can | walk you through a typical scenario exanple?
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Sur e.

O

Or is that not --

Q Sure. Wiy not.

A Okay. What happens is a nunber of these
things, like, we don't get a timely FOC date or we
have a problem with the accuracy of billing. The
customer perceives that problemto be a Cinco
probl em In other words, we didn't have that problem
with SBC, but now have it with Cinco.

Often, the underlying problemis because
of some -- an interface between SBC and Cinco. And
in our opinion, often it's because of system failures
or things we're tal king about that would pay for
under the remedy.

Custonmers still looks at it like it was
our problem and if we're going to have those problem
with Cinco, we're going back to SBC.

Q On Page 7 of M. Ehr's rebuttal testinony,
he says that PM 35 is better than PM 12 measure
provi sioning accuracy. Do you agree?

A No, | don't agree. ' m not overly famliar
with 35, but I don't know why it would be any better
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than -- in my opinion, it's no better.

Q Normal | y, when you have a -- many tinmes in
life, when someone has a --

A Excuse me, your Honor, can | add anot her

comment to that?

Q Sur e.

A Is that also it's -- in our opinion, when
we hear things like this, it would have been better.
As a matter of fact, it wasn't there at the time. I
mean, this -- you know, we are not a -- you know,

this huge conglomerate. We're trying to deal with
the rules that we were given. In this case, the
remedy pl an.

So now to say, this was better, that was
better. The fact of the matter is, it's very hard
for to us deal with that. There are times when it's
the right thing to do. We didn't argue with
sonmet hing we di sagree with. W didn't argue that

they were wrong. We wanted to accept what was there.

Q Well, a lot of times when people have
billing errors, they raise it to the billing conmpany.
Did Cinco raise it on an informal basis with billing
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company?

A We're constantly filing disputes with SBC,
and that's always the subject of conversation; but it
never seems to get a |ot better. And certainly
addressed it in the 271

ADM NI STRATI VE LAW JUDGE SAIl NSOT: Bear with me
for a second.

THE W TNESS: Sure.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Actual ly, |
have no further questions.

MR. ROWLAND: We have no redirect.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay. You
can step down. Thank you

| still need a copy of his direct and
rebuttal for the e-docket.

MR. ROWLAND: Absol utely.

ADM NI STRATI VE LAW JUDGE SAI NSOT: Okay. Then
we can just reconvene at 11:00 on Thursday; right?

Off the record.
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(VWher eupon, further

proceedi ngs

in the above-entitled matter

were continued to February 23,

2006,

at

9:30 a.m)
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